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PARTI. 

IPZ/cA treats of the original and nature of civil fo~ 
ciety^ of fffoereignty in generate of its pecuUar 
charaSierf limitations ^ and effential parts. 



C H A P. I. 

Omtaimngjme general and preliminary rejle^ions, 
ivbicb firoe as an introduSiion to this and the 
folbwing parts, 

L r has been hitherto explained 

ning the rights and duties of 

relates to the natural and pri- 

: fociety, eftabliflied by God 

f, independent of human in- 

ftitution : "We muft now treat of civil fociety, or the 

body politic, which is defcrvedly eftccmed the com- 

Voi. II. B ■ pleicft 



2 ^he Principles of 

plctcft of focieties, and to which the name of State 
has been given by way, of preference. 

H. For this purpofe we fliall repeat here the fub- 
ftance of fomc principles eftabliOied iri the preceding 
* , volume, and we Ihall give a further explication of 
, others relative to this fubjeA. 
t"^/ > • < 1, i*^. Human focicty is originally and in itfelf a ftate 
.fpl equality artd independence. 
J . .'^ 2®. The inftitution of fovereignty deftroys this 
.^ independence. 
, 3°. This inftitution does not fubvert natural fo» 
^ ciety. 

4''c Oh the contrary, it contributes to ftrei^then 
and cement it. 

nt. Tb ferm therefore a jiJft idea of dvil fixiety, 
We triuft call it natural fociety iifel^ Modified in 
fuch li manttcr, that there is a fovereign prcfiding 
over it, on whc^ will whatever telates to the wel- 
fare of the fociety ultimately depends, to the end 
that, by this means, mankind may attain, with 
greater ccrtaiftty, that faapptncfe to which they all 
do naturally sfpire. 

■ 

JV. The inftitution of civil focieties produces fome 
new relations amongft mankind ; I mean fuch as 
fubfift between thofe different bodies or communi- 
ties, which are called ftates wnations, from whence 
the law of nations and policy arc derived. 

K 

V. In faft, as foon as ftates are formed, they &:- 
quire, in fpme meafurc, perlbnal properties \ and ^ 

confc- 



' Politic L aw. 
coofequq»f Ijr we m^y ^tribute th« fame rights and 
pUig^i^^s to theqpi, as are attributed to individuals, 
conddered as members of human fociety. And in- 
deed it is evident, that if reafon impofes certain du- 
ties on individuals towards each other, it prefcribes 
l^ewifc tiuak very fame rules of condudl: to nations, 
(wlficli are compofed only of qaen) in affairs relating 
|a(|be infqrcouffe whid^ they may have with each other. 

yj. yic fnaf ihei:efore apply to kingdprps apd 
nations the (everal maxims of natural law hitherc^ 
fPi;p)ai)P|^ i and the {s^t law, which is called na-* 
rural, when ipeaking of individuals, is diilin|;uifhe4 
by the iiame of the law of nations, when applied to 
jpen, cpafiderol 9s members forming thofe different 
bpidiei^ft l^aown by the napie of ftates or nations. 

VJI. In carder fo jenter into fome particulars con-' 
iccming t^^ fi^bj^ we muft obfeirv^, th^ the nar 
piral ftate rf nations, with refpeft fo each other, i^ 
thac of fociety and pfiffe. This focicty is Ukewife 
a ftate of equality and independence, which efta-» 
bU(h^ between them an equality of right, by y[hich 
they ^e obliged to have an equal regard fpr each 
other. The general nrinciple therefore of the law 
of nations, I3 nothing Ve than the general law of 
fociability, wliich obliges nations to the fame duties 
as are pi;e^iibed to individuals, . 

I 

i 

yill. Thus the law of natural equality, that which 
prohit^t3 our injuring any perfon, and commands 
the reparation of damage done, the law like wife pf 
beneficence, of fidelity to our engagements, &c. 

B a are 
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txt fo many laws in regard to nations, which impofe 
both on the people and on their fovereigns the fime 
duties as they are productive of in regard to indivi^ 

duals. 

IX. It is a point of fome importance to attend to 
the nature and original of the law of nations, fuch as 
has been here explained ; for it follows from thence^ 
that the maxims of the law of nations are of equal 
authority with the laws of nature itfelf, of which they 
conftitute a part, and that they are equally facred 
and venerable, fince both have God alike for their 
author. /Vv / ^' J'^ r / / -^ • ^' ^ '{}: '-^^ -.\^ ^t ^■ 

n^ : < 1/ ■•/li ' *'( Z^i /^y /'O " ' /^ ^ -/ ^ ' '; '/ / 3 

^ X. There cannot wen be any other law dt nad- ^ 
ons really obligatory, and of itfelf invefted with the 
force of a law. For fince all nations are in relpeft 
to each other in a ftatc of perfect equality, it is be- 
yond contradiftion, that if there be any common law 
i)ctwixt them, it muft ncceflarily have God, their 
common fovereign, for its author, 

XI. As to what concerns the tacit confent or cuf- 
toms of nations, on which fome dodors eftablifh a 
law of nations, they cannot of themfelvcs produce a 
real obligation. For from this only, that feveral na* 
tions have behaved toT^ards each other during a 
certain time after a certain manner, with regard to 
a particular affair, it does not follow that they have 
laid thjemfehres under a ncceffity of afting conftantly 
fo.for the, future, and much lefs that every otherna- 
tion is obliged to conform to this cuftom. 
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Xn. All that can be iaid is, that when once a par- 
ticular ufage or cuftom is introduced between nati- 
ons that have a frequent intercourfe with each other, 
thefe nations are, and may reafonably be, fuppofed 
to fubmit to this ufage, unlefs they have, in exprefs 
terms, declared that they will not conform at pre- 
fent ; and this is all the efFeft that can be attributed 
to the received ufages between nations. 

XIII. This being premiied, we may diftin^inih 
^ two forts of laws of nations, one of ncceffity, which 

is obligatory of itfelf, and no way differs from the 
law of nature i the other arbitrary and free, which' 
is founded only on a kind of tacit convention ^ a 
convention that derives all its force from the law of 
nature, which commands us to be faithful to our 
engagements. 

XIV. What we have been faying concerning the 
law of nations, furnifhes princes, by whom they are 
governed, with feveral important refleftions ^ among 
others, that fince the law of nations is, in reality, no- 
thing die but the law of nature itfelf, there is but 
one and the f^ime rule of juftice for all mankind, in- 
fbmuch that thofe princes who violate them are as 
guilty of as great a crime as private people, efpeci'* 
ally as their bad adions are generally attended with 
more unhappy confequences than thofe of private 
people, * 

XV. Another confequence that may be drawn fron^ 
the prindpks we have eftablifhed relating to the law 
of nature and nations^ is to form a juft idea of that 

Bj art 
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art (6 ricceflary to the dircftort of natidns, which is 
called Policy : By policy therefore is meruit that an, 
or ability by which a fovereign provides for the pfe- 
* fervation, fccurity, profperity, and glory of the na- 
tion he governs, without doing any hurt €0 other 

people, but rather confulting their advapt^e » 

inucKas poffible. C^f'v r /; -- -^ i (^-r f -v ii'\ e<i^ x 

XVI. In (hort, that which is called prudence, in 
refpeft to private people, is diftinguilhed by ^ the 
name of policy when applied ip foverdgns; and 
as that bad ability, by which a perfon feeks his own 
advantage to the prejudice of others, and which is 
called artifice or cunning, is deferving of cenfiire in 
individuals, it is equally fo in thofe prirtces, whofc 
policy aims at procuring the advantage of their own 
nation, to the prejudice of what they owe to other 
people, in virtue of the laws of humanity and juftice. 

XVII. From what has been faid of the nature of 
civil fociety in general, it is eafy to comprehend 

' that among all human inftitutions, there is none 
more conliderable than this ^ and that as it embraces 
whatever is interefting to the happinefe of human fo- 
ciety, it js a very extenfive fubjeft, and confequently 
that it is important alike both to princes and people 
to have proper inftruStions upon this head. 

XVin. That we may reduce the feveral- articles 
relative to this fubjeft into fomc order> we fhall di* 
vide cur work into four f^ts. 

The firft will treat of the original and: nature of 
civil focieties, of the tn^ner in which flates are 

formed. 
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fprmed, of fpvereigpty in general, of its proper cha- 
r^ersy lis lir^itations iand eflential parts/ 

Jn the fecppd %t. (haU explain the different forms 
of govetnmcnty the various ways of acquiring or 
loGog fovereignt^, and the reciprocal duties of fo* 
vereigns and fubjed^L 

The third will contain a more particular inquiry into 
the eflieotial p^tts of ibverqignty .^hich are relative xo 
the iqten)^ adbsniniftr^tlon of t^e ftate, fuch as the Je- 
^fla^ve power, .t^e f\jiprc;(pe power in refpeft to i:eli- 
gion, the r\g^t o,f mfliding punifhmeqts^ and that ' 
which the fovereign }ia$ over the eftates 'and effects 
contained in his domioioiis &^. 
' In the fourcbt in fine* ^t fhall explain ,the rights 
of fovereigns with regard to foreigners, where we 
fhall treat of the right of w^r, and of whatever is 
relative thereto, of alliances and pther public treatiesj 
and likewife of the righcs.of ^mb^dors. 



CHAP. 11. 

Of the original of civil foci eties injaSl. 

I. X^ I V I L focicty is nothing more than the 
\^jk union of a multitude of people, who agree 
to live in fubjc£bion to a fovereign, in order to find, 
thro' his protedion and care, the happinefs to which 
they naturally afpire. 

II. Whenever the queftion concerning the original 
pf civil fociety is ftarted, it may be confidcred two 
different ways > for cich?r I am aflccd my opiiiion 

B 4 ' concern^ 
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concerning the firft original of governments in reality 
aijd faft i or elfe in regard to the right of convcniency 
in this rcfpeft, that is, what arc the reafons which 
ihould induce mankind to renounce .their natural li*^ 
berty, and to prefer a civil ftate to that of nature ? 
I^et us fee firft what can be faid in regard to the fa<%. 

// ., , // ,^,„ .in. As the eftabliftment of fodety and civil go^ 

' vcrnment is almoft coeval with the world, and there 
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are but very few records extant of thbfe firft ages j 
^ nothing can be advanced with certainty concerning 
the firft original of civil focieties. All that political 
writers fay upon this fubjeft, is reduced to conjee- 
tyres that have more or lefs probability^ 

IV. Some attribute the original of civil * focieties 
to paternal authority^' Thefc obferve that all the an- 
cient traditions inform us, that the firft men lived a 
long time 5 by this longevity, joined to the multi- 
plicity of wives, which was then permitted, a great 
number of families faw then^felves united under the 
authority of one grand father ; and as it is difficult 
that a fociety, any thing numerous, can maintain itfelf 
without a fupreme authority, it is natqral to imagine 
that their children, accuftomed frpm their infancy 
^Q refpe^ and obey their fathers, voluntarily fefigned 
the fypren^e authority into their hands,, as foon a$ 
they arrived to a full maturity of reafon. 
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V. Others fuppofe that the fear and diffidence 
which mankind had of one another, was their in- 
ducement to unite together more particularly under 
: 9 chief, in ord^r to ftcltcr thcm|ielvcs from thofc 

'. .-r ^^ 0: -' v^>. 4u ^..':, ^' • mifchiefij^ 
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mifchicfs which they apprehended. From the mi- 
quity of the firft men, fay they, proceeded war, as 
alfo the neceffity to which they were reduced of fub- 
mitting to maftfrs, by whom their rights and pri- 
vileges might be determined. 



\ 



VI. Some there are, in fine, who pretend thit rte 
firft beginnings of civil focieties are to be attributed ^^ « 
to amW^ion fupported by force or abilities. The /^' ^ff 
moft dexterous, the ftrongeft and the moft ambitious 
reduced at firft the fimpleft and weakeft into fub- 
jeftion 5 and thefe infant ftates were afterwards in- 
fenfibly ftnengthened by conquefts, and by the con- 
currence of fuch as became voluntary members of 
thofe primitive focieties. . // ;, a ^ , , ; *^ . / /; ^ / ; 

'^ Vn. Such are the principal conje&ures of poKti* 
cal writers in regard to the original of focieties ^ to 
which Ipt us add a few refleftions. 

The firft is, that in the inftitution of focieties^ 
mankind in all probability thought rather of redref- ' 
fing the evils which they had experienced, than of 
procuring the feveral advantages refulting from Iaws« 
from commerce, from the arts and fciences, and 
from all thofe other things in which the beauty of 
hiftory confifts. 
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2^ The natural difpofition of mankind, and their 
general manner of ading, do not by any means 
permit us to refer the inftitution of all govermcnts 
to a general and uniform principle."^ More natural it 
is to think that different circumftanccs gave life to 
^ different ftates. ^ / . 
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3*. We behold without doubt the firft image of 
. / governments in dcmocmtk fodety, or in fellies i* 
!// /fept these is ail the probability in the world, that it 
was ambition fijpported by force or abilities which 
firft fubjcftcd the feveral fathers oY fig^milies UDd^r 
the dominion of a chief. This appears very 'agree- 
able to the natural difpofition of o^Dkind, ^d 
fcenas' further fupported by the manner in which ti^ 
fcripture fpeaks of Nimrod, > * the firft king men- 
tioned in hiftory. 

4®. When fuch a body politic was once framed, 
feveral others joined themfelyes to it afterwards, 
thro' different motives ; and other fathers of families 
being afraid of infults or oppreflion from thofe ^ow- 
ing ftates, determined to form themfelves into like 
ibcieties, and to chufe to themfelves a chief. 

5<'. Be this as it will, we tnuft not imagine ^t 

j thofe firft ftates were ftch as cxift in our days. Hu- 

wan inftitutions are always weak and in^perfed in 

their beginnings^ there is nothing but time arid expe- 

' rience that can gradually bring them to perfection. 

The, firft ftates were in all probability very fmall > 

Kings in thofe days were only a kind of chieftains, 

/or particular magiftrates, appointed for deciding 

difputes^ or for the command of armies. Hence 

we find by the moft ancient hiftpries that there were 

fbmettmes feveral kings in one and the fame nation. 

VIII. But to conclude, whatever can be faid in 

regard to the origmal of the firft governments, is 

reducible, according to .what we have already ob- 

ierved, to meer conjefturcs that have only more or 

s, ♦ Sec Gcnefis, c. x. f, 8, & feq, «• 
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jprobdiyAitY. Befide$, this is a qudfBon mther /; 



It 



point 
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\ is pariicultrly incercfting 
whether the cAablifluneot T / 
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of a goVernmeBt» and 'of a iiqireme authority, was 
reaHy Acceflary^ and jwhether mankind derive from 
thence any confidcrable advantage : This is what we 
call the right of conveniency^ and What we am 
going now to examine. 
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C H A p. ill. 

Of the right of erttMnUnce wtb regard to tbeim^ 
fiitUttM of crbil fodety^ and the f(t€(ffitf oj a 
fufrttm mthritg ^ t^ civil Uhef^^ that it is far 
pysferabk to natural libirty^ Md that the €ivil 
ftate is 9fall human ftiUes the moflferfe&^ the 
moft reafomhle^ and cot^fguently the natural JUiie 

of man. • 

» 

I. \ JC 7 E are here to inquire, whether the ^fta- 
W blifhment of a civil focicty, and of % 
fupreihe authority, was abfolutdy neceflary to man- 
kind, or whether they qould not live happy with- 
out it? And whether fovereignty 9* whofe ori^nal is 

* owing perhaps to ufurpadon, ambitjon, and ido- 
lence, does not Include an attempt 'againil the na- 
tural equality and independency of man? Thdfe are 

. without doubt queftions of. impoi'tance, and which 
iicrit to be exanuned with the utmoft attention. 
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ri. I grant, at firft fetting out, that the primitive 
and original fodety, which nature has eftablifhed 
y amongfl: mankind, is a ftate of equality and inde* 
/V ' pendence •, it is Kkewife true that the;, law of nature is 
that to which all men are obliged to conform their 
anions, and in fine it is cert^n, that this law is in 
itfcif moft perfed, and the beft adapted for the pre- 
fervation and happinefs of mankind. 

in. It muft likewife be granted, tliat if mankind^ 
"during the time they lived in natural fociety, had ex- 
/* adly conformed to nature^s laws, nothing would 
have been wanting to complete their happinefs, nor 
would there have been any occafion to eftablifb a . fu- 
preme authority upon earth. They would have 
lived in a mutual intercourfe of love and beneficence, ' 
In a fimplicity without ftate or pomp, in an equality 
' without jealoufy, ftrangers to all fuperiority but that 
ef virtue, mxd to every other ambition, than that of. 
being difinterefted and gtoerous^vru^- ^ (p 

IV. But mankind were not long direded by fo per- 
fcft a rule ; the vivacity of their paffions foon weak- 
ened the force of nature's law, which ceafed now to 
be a bridle fufiicicnt for man, fo that he could no 
longer be left to himfelf thus weakened and blinded by his 
paflions. Let us expl^ this a little more particularly* 

r 

V. Laws are incapable of contributing to the hap- 
pinefs of fociety, unl^fs they are fufiiciently known. 
The laws of nature cannot be known to man but in- 
afmuch as he makes a right ufe of his reafon ; but as 
the greateft^ part of mankind, abandoned to them- 
felves, liften rather to the prejudices of paflion than < 
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to reafon and truth, it thence follows, that iti the 
ftate of natural fociety, the laws of nature were 
known but very imperfeftly, and confequently that 
in this ftate of things mzn could not live happily. 

. VI, Befides, the ftate of nature wanted another 
thing neceifary for the happinefs and tranquillity of 
fociety, I mean a common judge acknowfedged as 
fuch, whofe bufinefs it would be to decide the differ«K 
cnces that might every day arife betwixt individuals. 

VII. In this ftate as every one would be fuprcmc 
arbiter of his own aftions, and would have a right 
of being judge himii^f, both of the laws of nature 
and of the manner in which he ought to apply them^ 
this independence and exceffive liberty could not but 
be produAive of lUforder and confufion, efpecially 
in cafes where there happened to be any cbfhing CS 
interefb 6r paflions. 

Vni. In fine, as in the ftate of nature no one had 
a power of enforcing the execution of the laws, nor 
an authority to punifh the violation of them, this 
was a third inconveniency of the ftate of primitive 
fociety, by which the virtue of natural laws was al- 
moft intirely deftroyed. vFor as men are framed, the 
laws derive their greateft force from the coercive 
power, which, by exemplary puniihments, intimi- 
dates the wicked, and balances the fuperior force of 
pleafure and palTion.^ 

DC. Such were the inconveniences that attended the 
ftate of nature. By the exceffive liberty and inde- 
pendence 
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, peiidence whkh mankind ei^pyed^ ihey yh^^ )iur^ 
<\;vr ricd intoperpctuar^^ for vHfcli reaft)|i thcji 



; - were under an at^olute neceflity of qviiuing^ th'^ ftate 

. , V. r.l , of indcpcpdcnce, and of fceking a remedy againi^ 

^ ^ ''I ^' the evils of which it Was produftive, and this rc- 

i-" / r^: {' ^ medy they found in the eftahtiflimeiit of civil fgciety 

^; ' \ / ' '; . ■- j ; '; and a Ibvertign authority. //'•'' ' — ' ^ -/^ •- 



i'- 






X. But tb^cimkriiotWi^f^<Nlv]»^^^ C /: 

two thii^ equaUy necei&ry ; tjhe fijDft W49 tP mii% 
together by means of a more particular fociety ; the . 
icoNKl to forib diis fociety under the <kpff|denc9 of i^ 
% pcrfon who wai to iac invefted with an ii^oan^v 
troiable power, to the end that be migihjc mam^s^ t^\ 
. pnkr and peace, t// *^> /.; '''"' '^^ ^r ^.' ^ ' '^''■ 

/% , /■.' *',^ /•T'/ ' /,' 'V -^^-'<*' u ^': ^'-■'. . _^ '■ 

XL % tUs nieaos tfaity remedied the incjSive^^ 
id)Ovementiofied, Thefbverdgn^ by publifl|i»g^ ' 
laws, acquunts private people with the m)^ wb)c(i 
they ought to follow. Each man is no longer inde* 
pendent judge in his own caufe^ our whirmt and 
piffions are checked, and we are ob%ed to contaifi ^ 
ourfelvd within the limits of that re^^rd and refpe^ 
winch we owe to each other. 

Xlt This might be fufficient to prove the ncceflity 
> . of a government, and of a fupreme auth<yity in 
fociety, and to eft;tblifh the ri^t of convenience in 
thisrefped. But as it is a queffion of the utmoft 
importance, as mankind have a particular interefl: in 
being well acquainted with their ftate, as they have a ^ 
natural paflion for independence, and as they generally 
frame faife notions of liberty y it will not be improper 

to 
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M ibarry out rcfledbns* on this fubjtft (bmewhitt 
iiirtbiT. 

XIII. Let us therefore fee what is natural, and 
what Js ciiril, liberty; let us afterwards endeavour 
to flieW, that ciril liberty fe far preferable to that of 
nature, and colifequently that the civil ilate which 
it produces, is of all human dates the moft perfeft, 
ifid, to fptik with exaftnefey the true natural ftate 
l9f nuul* 

XIV4 The reilbdtions we have to make upon this 
ftibjeS ai-e of the iaft importance^ afibrding qfeful 
leflbhs both to prices who govern, and fo the peo^ 
fie Who iirfe governed. The g^eateft part of toan- 
HitA iirt ftrange^ to tlie adv^age^ of civil fociety, 
tr M leiA ik^ live in fuch a Manner, as to give no 
^IMri^n to tte beauty or tK^ikfice df' thk fdutary 
inftitiidon. On die other hand, princes often lofe 
fi^tit of the end for which thev were appointed, and 
Id^^d of thinking ttu^ the hipreme authority was 
tfh61ifhed for no other purpofe than for the maimer 
nance and iectirtty c^ tl^ l^^erty of mankind^ that 
is, to itiake them enjoy a folid happinefe, they fro- 
tjuently direft k to quite contrary cnds^ and to their 
own private advantage. Nothing therefore is more 
necdfiary than to remove the prejudices both of fo- 
VCFeigns and fubjedls in this re^ft. 

^ XV, Natural liberty is the right which natui^ 
gives to all mankind, of difpofmg of their perfons 
aiid property^ after the manner thty judge moft con- 
vc^ent to thtir Jiappineis, on condition of their a<9f* 

ing 
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ing within the limits of the law of nature, and that 
they do not any way abufe it to the prejudice of 
other men. To this right of liberty there is a reci- 
procal obligation correfponding, by whi<:h the law of 
nature binds all mankind to refpedb the liberty of 
other nien, and not to difturb them in the ufe they 
make of it, as long as they do not abufe it. 

XVI. The lawis of nature are therefore the rule 
and meafure of liberty ; and in the primitive and 
natural date, mankind have no liberty but what the 
laws of nature give them \ for which reafon it is 
pr(^)ef to obierve here, that the ftate of natural li«- 
berty is not that of an intire independence. In this 
ftate, men are indeed independent with regard to 
one another, but they are all in a ftate of depea- 
6tnct on God and his laws. Independence, gene- 
rally fpeaking, is a ftate unfuitable to man, becjyj^ 
by his very nature he holds of a fuperior. 

XVII. liberty and bdependence of any iuperior^ 
are^Q very diftindt things, which muft not be con- 
founed. The firft belongs efientially to man, the 
other cannot fuit him. And fo far is it from be- 
ing true, that human liberty is of itfelf inconfiftent 
with dependence on a fovereign and fubniiflion ta 
his laws, that on the contrary 'tis this power of the 
fovereign, and the protection which men derive from 
thence, that iforms the greateft fecurity .of their 
liberty. . '" 

XVIII. This will be ftill better undcrftood by 
rccolledling what we have akeady fettled, when 

ipeak- 
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fpeakiilg of natural liberty. Wc have (hewn that the 
reftriffions which the law of nature makes to the li- 
berty of man, far from diminifhing or fubvercing it» 
on the contrary conftitutes its perfedion and fecurity. 
The end of natural laws is not fo much to reftrain 
the liberty of man, as to make him aft agreeably to 
his real interefts ; and moreover as thefe very laws 
are a check to human liberty, in whatever may be 
of pernidous coniequence to others, it fecures, by 
this means, to all mankind, the higheft, and the 
moil advantageous degree of liberty they can reafon- 
ably defire. 

XIX. We may therefore conclude, that in the 
ftate of nature, man could not enjoy all the advan- 
tages of liberty, but inafmuch as this liberty was 
made fubjed: to reaibn, and the laws of nature were • 
the rule arid meafure of the exercife of it. But if it 
be true in fad:, that the ftate pf nature was attended 
with all the inconveniences already mentioned, in- 
conveniences which almoft effaced the impreflipn and 
force of natural laws, it muft be granted, that na- 
tural liberty muft have greatly fuffcred thereby, and 
that by not being reftrained within the limits of the 
law of nature, it could not but degenerate into licen- 
tioufhefs, and reduce mankind to the moft frightful, 
the moft melancholy of ficuations. 

XX. As they were perpetually divided by conten* 
tions, the ftrongeft oppreflcd the weakeftj they 
poffeffed nothing with tranquillity ; they enjoyed no 
repofe : and what we ought particularly to obferve, 
is, that all thefe evils were owing chiefly to that very 

Vol. n. C indc- 
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indcpencknce which mankind were poffdfed of in re- 
gard to each other^ which deprived them of all fc- 
curity ^f the exercife of their liberty ; infomuch th^ 
. -by being too free, they enjoyed no freedom at all, 
for freedom there can be none, when it is not fubjeft 
V to the direftion of laws. 

• I 

XXI. If it be therefore true, that the civil ftate 
gives a new force to the laws of nature, if it be 
true, that the eftablifliment of a fovereign in fociety 
feciires, in a more effedual manner, the obfervance 
of th^ laws, we mull conclude, that the liberty, 
which man enjoys in this ftate, is far more p^feft, 
more fecure, and better adapted to procure his hap- 
pinefs, than that which he was poffeffedof in the 
ftate of nature. 

XXII. True it is that the inftitution of govern- 
ment and fovereignty is a confiderable limitation to 
natural liberty, for man muft renounce that arbitrary 
dtfpofal which he had of hif own perfon and adtions, 
in a word, his independence. But what better ufc 
irould mankind make of their liberty, than to renounce 
every dangerous tendency it had in regard to them- 
klvts^ and to prefer vc no more of it than was necef- 
fary to procure their own real- and folid happinefs. 

XXIII. Civil liberty is therefore, in the main, 
nothing more than natural liberty, diveftcd of that 
part of it which formed the Independence of indivi- 

' duals, by tht authority which they have conferred 
on their fovereign. 
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XXIV. This liberty is ftill attended with two 
confiderable advantages^ which natural liberty had 
not. The firft is, the right of infifting that their fo- 
vereign Ihall make a good ufe of his authority, 
agreeably to the purpofes for which he was intruded 
with it. The fecond is, the fecurity which pru- 
dence requires that the people fliould referve to 
themfelves for the execution of the former right, a 
fecurity abfolutely neceflary, and without which the 
people can never enjoy any folid liberty. 

XXV. Let us therefore conclude, that to give an 
adequate definition of civil liberty, we muft fty, that 
it is natural liberty itfelf, divefted of that part, which 
conftituted the independence of individuals, by the 
authority which it confers on foyereigns, attended 
with a right of infifting on his making a good ufe 
of bis authority, and with a moral fecurity that this 
right will have its cfieft. 

• XXVL Since civil liberty thereford is far prefer- 
able to that of nature, we have a right to conclude, 
that the civil ftate, whiph procures this liberty to 
mankind, is of all human ftates the mpft perfeft, 
the moft reafonable, and of courfe the true natural 
ftate of man. 

V 

XXVII. In eflfed, fince man, by his nature, is a 
Free and intelligent being, capable of difcovering his 
ftate by himfclf, as well as its ultimate end, and of 
taking the neceffary meafures to attain it, it is pro- 
perly in this point of vi^ that we muft take his na- 
tural ftate i that is, the natural ftate of man muft be 
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that, which is rnoft agreeable to his nature, to his 
•^ Conftitution, to reafon, to the good uf^ of his facul- 
ties, and to his laft end -, all which circumftancds 
perfedly agree with the civil ftate. In fhort, as the 
inftitution of a, government and fupreme authority 
brings men back to the obfervance of the laws of na- 
ture, and confequently to the road of happinefs, it 
makes them return to their natural ftate, from whence 
they had ftrayed by the bad ufe which they made of 
. their liberty. 

XXVIII. The refle6Kons we have here made on 
the advantages which men derive from government, 
defervc very great attention. 

1°. They are extremely proper for removing the 
falfe notions which men generally have upon this 
fubjed ; as if the civil ftate could not be eftabliflied 
but in prejudice to their natural liberty, and'as if 
government had been invented only to fatisfy the 
moft confiderable and leading men amongft them, 
contrary to the intereft of the reft of the community. 

2°. They infpire mankind with a love and refpeft 
for fo falutary an inftitution, difpofing them thus to 
fubmit voluntarily to whatever the civil fociety re- 
quires of them, from a conviftion that the advantages 
from thence derived are very confiderable. 

3^ They may likewife contribute greatly to the 
increale of the love of bne*s country, the firft feeds 
of which nature herfelf has implanted, as it wefe, in 
the hearts of all mankind, in order to promote, as it 
moft effedtually does, the happinefs of fociety. Sex- 
tus Empiricus relates, ** that it was a cuftom among 
** the ancient PerfianSy upon the death of a king, 
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' to pafs five days in a ftatcof anarchy, as an in* 
' ducement to be more faithful to his fucceffor, 
' from the experience they themfclves had had of 
^ the inconveniences of anarchy, of the many mur- 
* dcrs, robberies, and every other roifchief, with 
' which it is attended *. 

XXIX. . If thefe reflexions are proper for remov* 
ing the prejudices of private people, they likewife 
contain moft excellent inftrudlions even for fovc- 
reigns. For is there any thing better adapted 
for making princes fenfible of the full extent of their 
duty, than to refleft ferioufly on the ends which the 
people propofed to themfelves when they intrufted 
them with their liberty, that is, with whatever is 
molt valuable to them ; and on the engagements 
into which they entered, by charging themfelves 
with fo facred a depofit? If mankind renounced 
their independence and natural liberty, by giving 
mafters to themfclves, it was in order to be fheltered 
from the evils with which they were afflifted, an4 
in hopes, that under the protedion and care of their 
fovereign, they Ihould meet with folid happinefs. 
Thus we have feen, that by civil liberty mankind 
acquired a right of infilling upon their fovereign's 
ufing his authority agreeably to the views with which 
he was entrufted with it, that is, to render their fub- 
jefts wife and virtuous, and to promote, by thi? 
means, their real felicity. In a word, whatever has 
been faid concerning the advantages of the civU 
ftate preferably to that of nature, fuppofes that 

* Advcrf. Mathemat. lib. 2. §. 33. Vid. Herodot. ^I'b. t^ 
cap. 96^ & feq. 
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this ftate h fuch as it may, and ought to be ; and 
that both fubjefts and fovereign difcharge their reci- 
procal duties towards each other. 



C H A P. IV. 

Of the effential confittution of ftates^ and of the 
manner in which they are formed. 

t? A FTER treating of the original of civil 
j^j^ focieties, the natural order of our fubjeft 
leads us to examine into the eflential conftitutioii of 
ftates, that is, into the manner in which they are 
formed, and the conftruftion of thofe furprij:ing 
edifices, 

II, From what has been faid in the preceding 
chapter it follows, that the only efFedual method 
which mankind could employ in order to fhelter 
ihemlelves from the evils with which they were 
aiHifted in the ftate of nature, and to procure to 
themfelves all the advantages that were wanting to . 
their fecUrity and happinefs, inuft be drawn from 
mai^ hirnfplf, ^d from the affiftance of fociety. 

III. For this purpofe, it was neceflary that a 
fiiultitudc pf people ftiould unit^ in fo particular ^ 
manner, that their prefer vation m^ift' depend on 
each otjicr, to the end that they fhould be under 4 
neceflity of a mutual afliftanipe, and by this junftion 
pf ftrcngth and intercfts, they might be able to repel, 
with eafp, the infiilts againft which each individual 

could 
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cpuld noc be guarded/ to contain thole wkbinduty 
who (hould attempt to deviate from it, and to pro- 
mote^ more efFedually, their common advantage. 
Let us explain more particularly how this could be 
cflfeftcd. 

IV. Two things were neceflary for this purpofc. 
I®. It was neceflary to unite for ever the wills of 

all the members of the fociety, in fuch a manner 
that from that time forw^-d they (hould never defire 
but one and the fame thing in whatever relates to the 
end and purpofe of fociety. It was neceflary after- 
wards tocftabliih afupreme power fupported by the 
ftrength of the whole body, by which means they 
might intimidate thofe who (hould be inclinable to 
difturb the peace, and to inflift a prefent and fenfible 
evil on fuch as (hould attempt to a6t contrary to the 
common utility. ^ , 

V. *Tis from this union of wills and of ftrength, 
that the body politic or ftate refults, and without it 
we could never conceive a civil fociety.^ For let the 
number of confederates be ever fo great, if each man 
was to follow his own private judgment in things 

/ relating to the public good, they would only em- 
barrafs one another, and the diverfity of inclinations 
and judgments, arifing from the levity and natural 
inconftancy of man, would foon demoliih all con- 
cord, and mankind would thus relapfe into the in- 
conveniences of the ftate of nature. Belides, a fociety 
of that kind could never a6l a long time in concert, 
and for the fame end, nor maintain itfelf in that har- 
mony which conftitutes its whole ftrength, without a 
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fuperior power who is to ferve as a check to the in- 
conftancy and malice of man, and to oblige each in<^ 
dividual to diredt all his adtions to the public utility. 

VI. All this is performed by means of covenants \ 
for this union of wills in one and the fame perfon 
could never be fo efFefted as to adually deftroy the 
natural diverflcy of inclinations and fentiments \ but 
it is done by an engagement which every man enters 
into, of fubmitting his private will to that of a fingle 
perfon, or of an afiembly ; infomuch that every rt* 
folution of this perfon or afiembly, ccmcerning 
things relative to the public fecurity or advantage, 
muft be confidered as the poiitive will of all in ge-» 
neral, and of each in particular. 

VII. With regard to the union of ftrength, which 
produces the fovereign power, ic is not formed by 
each man's communicating phyfically his flrength to 
a fingle perfon, fo as to rem^n utterly weak and im-^ 
potent \ but by a covenant or engagement, whereby 
all in general^ and each in particular, oblige them- 
fclves to make no ufe of their ftrength, but in fuch 
a manner as (hall be prefcribed to them by the perfon 
on whom they have, with one common accord, con-» 
ferred the fupreme authority. 

VIII. By this union of the body politic, under one 
and the fame chief» eagh individual acquires, in feme 
meafure, a$ much ftrength as the whole focicty united. 
Suppofe, for inftance, there are a million of men in 
the commonwealth, each man is able to relift this 
inillion, by means of their fubjedion to the fove-- 
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itjgn power, who keeps them all in awe, and hbr 
ders them from hurting one another. This mul- 
tiplication of ftrength in the body politic refembles 
that of each member in the human body ; take them 
afunder, and their vigor is no more, but by their 
mutual union the ftrength of each increafes, and they 
form, all together, a robuft and animated body. 

DC, The ftatc may be defined, a fociety by which 
a multitude of people unite together, under the de- 
pendence of a fovereign, in order to find, thro* his 
protedion and care, the happinefs to which they 
naturally afpire. The definition which Tully gives, 
amounts pretty near to the fame. Multitudo juris 
confenfu^ 6f utilitatts communione fociata. A multi- 
tude of people unked together by a communion of 
incereft, and by common laws, to which they fubmit 
with one accord. 

X. The ftate is therefore confidered as a body, or 
as a moral perfon, of which the fovereign is the chief 
or head, and the fubjeds are the members ; in con- 
fequence of which we attribute to this perfon certain 
actions peculiar to him, certain rights, privileges, 
and pofleflfions, diftinft from thofe of each cidzen, 
and to which neither each citizen, nor many, nor 
even all together can pretend, but only the fovereign. 

XL 'Tis moreover this union of fevcral pcrfons in 
one body, produced by the concurrence of the wills and 
the ftrength of every individual in one and thefameper- 
fon, that diftinguiihes the ftate from a multitude. For 
a multimde is ooly m aflemblage of feveral perfons, 

each 
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eadh of whom has bis ' own private wMl^ with the 
hbercy of judging according to his own notions of 
whatever is propofed to him^ and of determining as 
he pkafcs ; for which reafon they cannot be faid to- 
have only one will. Whereas the ftate is a body, 
er a fociety, animated by one only foul, which di« 
redts all its motions, and maizes all its numbers si£t 
after a conftant and uniform manner, with a view to 
cine and the fanie end, namely, the public utility. 

XIL But it will be here objedisd, that if the union 
of the will and of the ftrcngth of each member of the 
focicty, in the perfon of the fovereign, deftroys nei- 
ther the willj por the natural force of each indivi- 
duiAi if they always continue in pofleflion of it, and 
if they are able^ in faft, to employ it againft the fo- 
yereJgn himfelf, what docs the force of the ftate con- 
fill in, and what is it that conftitutes the fecurity of 
this fociety ? I anfwer, that two things contribute 
chaeBy to maintain the ftate, and the fovereign, who 
}s the foul of it. 

The firft is, the engagement itfelf, ^by which in-' 
dividuals have fubjeftcd themfelvcs to the command 
of a fovereign, an engagement which derives a con-; 
fiderable force both from divine authority, and from 
the religion of an oath. But as to vicious and ill dif- 
pofed minds, on whom thefe motives make no im- 
preffion, theftrength of the government confifts chiefly 
in the feaj of thofe puniftiments which the fovereign 
may inflift upon them, ]jy virtue of the power with 
which he i$ invefted. 
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Xni. Now fince the mdins, by which the fo- 
vereign is enabled to compel rebellious and rcfraftorjr 
/iwrits to tlieir duty, confifts far this, that the reft of 
tfte fubjefts join their ftrength with him for this 
end (for, were it not for this, he would have no 
ifiore power than theloweft of his fubjefts) it. fol- 
lows from thence, that 'tis the ready fobmiflion of 
gbtod fubjefte thqt furnifhes the fovereign with the 
means of reprefling the infolent, and of maintaining 
his authorhy, 

XIV. But provided a fovereign fhews never fo 
fmall an attachment to his duty, he will always find 
it cafy to fix the better part of his fubjefts in his in- 
tercft, and of courfe to have the greateft part of the 
ftrength of the ftate in his hands, and to maintain 
the authority of the government. Experience has 
always fhcwn that princes need only to have a com- 
nion ihare of virtue to be adored by their fubjedb. 
We may therefore affirm, that the fovereign is ca- 
pable of deriving from himfelf the means neceflary 
for the fupport of his authority, and that a prudent 
cxerciie of the fovercignty purfuant to the end for 
which it was xJcfigo^d, conftitutes at the fame time 
the happinefs of the people, and by a neceflary con- 
fequence the greateft fecurity of the government in 
the perfon of the fovereign. 

XV. By following the principles here efta- 
bKfhed concerning the manner in which ftates are 
formed, Of r. if we fuppofe that a multitude of peo- 
ple, who had lived hitherto independent of each 
other, wanted to eftablilh a civil focicty, there is a ne- 

I c^flity 
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cefllty for different covenants, and for a general 
decree. 

I**. The firft covenant is that by which each in- 
dividual engages with all the reft to join for ever in 
one body, and to regjjlate, with one common con- 
fent, whatever regards their prefervation and their 
common fecurity. Thofe who do not enter into diis 
firft engagement, remain excluded from the new fo-' 
ciety. 

2^ There muft afterwards be a decree made for 
fettling the form of government ; otherwife, they 
could never take any fixt meafures for promoting, 
effeftually and in concert, the public . fecurity and 
welfare. 

3®. In fine, when once the form of government 
is fettled, there muft be another covenant, whereby 
after having pitched upon otie or more perfbns to be 
invcfted with the power of governing, thofe on whom 
this fupreme authority is conferred, engage to con* 
fult moft carefully the common fecurity and advan- 
tage, and the others promife fidelity and allegiance 
to the fovereign. This laft covenant includes a fub- 
miffion of the ftrength and will of each individual 
to the will of the head of the fbciety, as far as the 
public good requires ; and thus it is that a regular 
ftate and perfeft government is formed. 



XVI. What we have hitherto delivered may be fur* 
tfaer illuftrated by the account we have in hiftory con- 
cerning the foundation of the Roman ftate. At firft we 
behold a multitude of people, who flock together with 
a view of fettling on the banks of the Tiber \ after* 
wards they confult about what form of government 
I . they 
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they Ihall eftablilh, and the party for monarchy pre- 
vailing, they confer the fupreme authority on jR^- 
tnulus *. 

XVII. And thV we are ftrangers to the original, 
ofmoftftatcs, yet we muft not imagine that what has 
been here faid, concerning the manner in which civil 
focieties are formed, is an arbitrary fidion. For fince 
it is certain, that all civil focieties had a beginnings 
it is impoffible to conceive, how the members, of 
which they are compofed, could unite to live toge- ' 
ther dependent on a fupreme authority, without fup- 
pofing the covenaiits abovementioncd. 

XVIII. And yet all political writers do not explain 
the generation of ftates after our manner. Some 
there are + who pretend, that ftates are formed 
merely by the covenant of the fubjedts with one an- 
other, by which each man enters into an engagement 
with all the reft not to refift the will of the fovereign, 
upon condition that the reft on their fide fubmit to 
the fame engagement 5 but they pretend that there is 
no original compaft between the fovereign and the 
fubjedb* 

XIX. The reafon why thefe writers give this ex- 
plication of the matter, is obvious. Their defiga 
is to give an arbitrary and unlimited authority to fo- 
vereigns, and to deprive the fubjefts of every means 
of withdrawing their allegiance upon any pretext 
whatever, notwithftanding any ufe the fovereign may 

, * See Dionyfius Halicarn. lib. 2. in the beginning. 
f A. Hobb^s <ie Civc, cap. v. §. 7, 

make 
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make of his authority. For this purpofe it was ah- 
folutely neceflary to free kfngs from all reftraint of 
compad or covenant between them and their fub- 
jeds, which, without doubt, is the chief inftru men t 
of limiting their power, 

XX. But n9twith(landing it is of the utmoft im- 
portance to mankind, to fupport the authority of 
kings, and to defend it againft the attempts of 
reftlefs or mutinous fpirits, yet we muft not deny 
evident truths, or refufe to acknowledge' a co- 
venant, in which there is manifeftly a mutual .pro- 
mife, of performing things to which they were not 
before obliged. 

XXI. When I fubmit voluntarily to a prince, I 
promife him all^iance, on conditipn that he will pro- 
led me ; the prince on his fide prpmifesme his pro- 
teftion, on condition.that 1 will obey him. Before 

- this promife, I was not obliged to obey him, nor 
was he obliged to proted: me, at leaft by any perfeS 
obligation 5 it is therefore evident, that there muft be 
a mutual engagement. 

XXII. But there is ftill fomething more ; for fb 
far is the fyftem we are here refitting, from ftrengjh- 
cning the fupreme authority, and from fcreening it 
from the capricious invafions of the fubjed, that, on 
the contrary, nothing is^ of a more dangerous confe- 
cjuence to fovereigns, than to fix their right on fuch 
a foundation. For. if the obligation of the fubjedts 
towards their princes is founded merely on the mu- 
tual covenant between the fubjed:s, by which each 

man 
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man engages for the fitke of the reft tp ob^y the fo- 
vereign, on ccmdkion that the reft do the f^me for 
his fake ; it is evident, that at this rate every fubjeft 
makes the force of his engagement depend on the 
executicm of that of every other fellow- fubjeft ; .and 
coniequently if any one refuies to obey the fovereign^ 
all the reft ftand rele^ed from their allegiance. Thug 
by endeavouring to pu(h the rights of Sovereigns be« 
yond their juft limits, inftead of ftrengthening, chey 
rather inadvertently weaken them. 



V 
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CHAP. V. 

. Of the fifuereign^ fovereigntyy and the fui^e&s. 

I. rTT^HE fovereign in a .ftate, is that perfop 
J|[ who has a right of commanding finally. 

II. As to the fovereignty we muft define k, the 
right of commanding finally in civil fociety, which 
right the members of this fociety have conferred 
on one and the fame perfbn, to preferve order and 
fecurity in the commonwealth, and, in general, 
to procure, under his prote&ion and thro* his care, 
reaf felicity, and efpedally the fure tY^toSk of theis 
liberty, 

III. I fay, in the firft place, that fovereignty is 
the right of commanding finally in fociety, to fliew . 
that the nature of fovere^jgnty confifts chiefiy ifi. two 
things. 

. The 
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The firft is, the right of commanding the mem* 
bers of the fociety, that is, of dire£ting their ani- 
ons with authority, or with a power of compelling. 

The fecond is, that this right ought to be that 
of commanding finally in fuch a manner, that every 
private perfon be obliged to fubmit to it, without a 
power left to any man of refitting it. Otherwife, 
if this authority was not fuperior to every other upon 
earth, it could eftablifti no order or fcamty in the 
commonwealth, tho* thefe are the ends for which 
it was eftabliflied. 



y- 



IV. In the fecond place, I fay, that it is a right 
J conferred upon a perfon, and not upon a man, to 

give to underttand that this perfon may be, not 
only a fingle rnan^ but likewife, and intirely as well, 
A multitude of men, united in council, and form- 
ing only one will, by means of a plurality of fuf- 
frages, as we fiiall more particularly explain here- 
after. 

V. Thirdly, I fay, to one and the fan^e perfon, 
to Ihew tliat * fovereignty can admit of no (hare or 
partition, that there is no foVereign at all when there 
are manj^ becaufe there is no one who commands 
finally, and none of them being obliged to give 
way to the other, their competition mutt ne- 
ce£&rily^ throw every thing into difordcr and con- 
fufion. 

VI. I add, in fine, to procure real felicity &^. in 
iCMxler to point out the end of fovereignty, that is, 
die happinefs of the people. When foverdgns once 

/ / ^ lofc 
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Irfc fight of this end, when they pervert it to their 
private interefts, or caprices, fovereignty then dege- 
nerates into tyranny, ud ceaiies to be a le^timate au« 
thority. Such is the idea we ought to form of a fo« 
vereign and of fovereignty. 

YIL All the other members of the ftate, are called 
fubje&s, that is, they are under an (ligation of 
obeying the fovei^ign* 

VIII. Now a perfon becomes a member or fubjcft 
of a ftate, two ways, either by an exprels, or by a 
tadt, covenant. 

IX. If^ by an exprefs covenant, the thing admits 
of no difficulty. But with regard to a tacit covenant^ 
we muft obferve that the firft founders of ftates, and 
all thoie who af t^-wards became members thereof, art 
fuppofed to have . ftipulated, diat their children 
and defcendants (hould, at their coming into the 
world, have the right of enjoying thofe advantages 
which are common to all the members of the ftate^ 
provided neverthelefs that thefc defcendants, when 
they attain to the ufe ^of reafon, be on their fide 
willing to fubmit to th&government, and to acknow- 
ledge the authority of the fovereign. 

X. I iiud, provided the defcendants acknowledged 
the authority of the fovereign ; for the flipulation of 
the parents cannot, of itfelf, have the force of fub- 
je£ting the children againft their will to an authority, 
to which they would not of themfelves chufe.to fub- 
mit : Hence the authority •f the fovereign over the 

Vol.. II. p chilcjrcn 
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chilBrcri of t;hc members of the ftatc, ahd th^ right 
on the other hand which thcfe children have ^ to the 

* * 

prote£tion of the fovereign, and to the advantages of 
the government, are founded on mutual confent. 

XL Now if the children of members of the ftate, 
upon attaining to the years of difcretion^ are Willkig to . 
live in the place of their parent^, or in their na- 
tive country, they are by this vepy aft fiippofed to 
fubmit themfelves to the power that governs the ftate, 
and confequently they ought to enjoy, as nicmbers 
of the ftate, the advantages naturally artfing from it. 
This is the reafon Jikewife, that when once the fo- 
vereign is acknowledged, he has no occafion to ten- 
der the oath of allegiance to the duldrfen, who are 
afterwards boro in his dominions. 

XII. Beiicles, it is a ma^ni which has been al- 
^Mys cOnfidered as a ^oieral law of governtnents, 
thilt whofoever merely enters upon the territories of 
a ftate, and by a much ftronger reafon, thbfe who 
are defiirbi^ of enjoying the advantages which are to 
be found there, are fuppofed to renounce their na- 
tural liberty, and to fubmit to the eftabiifiied laws 
and govehiment, as far at leaft as the public and 
private fafety requires. And if they rrfufe to do 
this, they may be conGdered as enemies, fo far at 
leaft as that the government has a right to iexpfel them 
the country ; and this is likewife a tacit covenant, 
by which they make a temporary fubmiffion to the 
government. 

XIII. Subjc6ls are fomctimes called </tw, or mein- 

bcrt 
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bers^ of the civil ftace ; fome indeed make no di- 
ilindioQ between thefe two terms, but I think it is 
better tp diftinguifh them. The appellation of civis 
ought to be underftood only of thofe who fh^re \n 
all the advantages, and privileges of the afibciation, 
and who are properly members of the date, either 
by birth, or in fome other manner* ' All the reft are 
rather inmates, ftrangers, or temporary inhabitaqtsL 
than members* Aq to women and fervants, the ti« 
tie of member is applicable to them only inafmucfi 
as they enjoy certain rights, in virtue of their de- 
pendence on thpir domeftical governor, who is pfo^ 
perly a member of the flate \ and al| this depei^ds in 
general on the laws and particular cuftoms of eac|i 
jgovernment* 

XIV, To proceed ; members, befides the general 
relatioa pf being united in the fame civil fociety^ 
have likewiie many other particular relations, whic^ 
are all reducible to two principal ones. 

The firft b, when private people compofe parti- 
cular bodies or corporations. 

The fecond is, when ibvereigns entrufl: particular 
perfont with fome part of the government, 

XV, Tbofc particular bodies are called, Cohipanics^ 
CbambiTfy Colleges^ Socifitiesy CommunUies.. But it 
is to be obfcrved, that all thefe particular focicticji 
^e finally fubordinate to the fovereign. 

XVL Befides, we may confider fome as more an- 
cient than the eftablifhment of dvil dates, and others 
;^ formed fincc. 

I>a XVII. 
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XVII. The latter are like wife cither public, fuch 
as are eftabliihed by the authority of the fovereign, 
and then they generally enjoy focne particular privi- 
leges, agreeably to their patents : or private, fuch a^ 
are formed by private people. 

XVin. In fine, thefe private bodies are either 
lawful or unlawful. The former are thofc, which, 
ha^ng nothing in their nature, contrary to good or-« 
der, good manners, or to the authority of the fo« 
vereign, arc fuppofed to be approved of by the ftate; 
tho' they have not received any formal fanftion. 
With re^dt to unlawful bodies, we mean not only 
thofe whofe members unite for the open commiffion 
of any crime, fuch as gangs of robbers, thieves^, 
pirates, banditti, but likewife all other kinds of con* 
federacy, which the fubjedb enter into, without the 
confent of tht fovereign, and are contrary to the end of 
civil fociety. Thefe engagqnents are called cabals, 
factions, conlpiracies. ^ > 

XIX. Thofe members whom the fovereign entrufts 
with fome part of the government, which they ex« 
ercife in his name and by his authority, have in con- . 
fequence thereof particular relations to the reft of the 
members, and are under ftronger engagements to the 
fovereign ; thefe are called minifters, public officers, 
or magiftrates. 

XX. Such are the regents of a kingdom, during 
a minority, the govprnours of provinces and towns^ 
the commanders ofarmies, the direftors of the trea- 
fury, the prel|ienta of courts of juftice, amballa- 

' ^ dors. 
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dors, or. envoys to foreign powers^ G?r. As all thcfc 
perfons arc entrufted with a part of the government, 
they reprefent the fovercign, and *tis they that have 
properly the name of public minifterd. 

XXI. Others there are, who afTift merely in the 
execution of public bufinefs, fuch as counfellors, 
who only give their opinion, fecrctarics, receivers 
of the public revenue, foldiers, fubaltern officers. 



CHAP. VI. 

Of the immediate Jource^ and foundation of fom 

vereignty. 

I. ' I ^ H O* what has been faid in the fourth 
X chapter concerning the ftrufhire of dates, 
is fufficient to (hew the original and fource of foi^e- 
reignty, as well as its reaj foundation ; yet as this is 
one of thofe queftions on which political writers are 
greatly divided, it will not be amifs to examine it 
fomewhat more particularly, and what remains fiill 
to be faid upon this fubjeA, will help to give us a 
more complete idea of the nature and end of fbve- 
reignty. 

* 

II. When we inquire here into the fource of fove- 
reignty, our intent is to know the neareft and imme- 
diate fource of it •, now it is certain, that the fu- 
preme authority, as well as the title on which this 
power is eitabtiihed, and which conftitutes its right, 

D3 is 
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h derived immediately from the very covcnanti 
which conftitutc civil focicty, and give birth to go- 
vernment. 

III. And in faft, upon confidering the primitive 
ftateof man, it appears moft certain, that the aj^l- 
lations of fovereigns and fubjefts, matters and flaves, 
are unknown to nature. Nature has ma£de us all of 
the fame fpecies, all equal^ all trtt and independent 
of each oxher^ and was willing that thofe, on 
whom flie has bellowed the fame faculties, (hould have 
all the fame rights. Ic is therefore beyond all doubt 
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j^ that in this primitive ftace of nature, no man has of 
himfelf an original right of commanding others, or 

IV. Thel-eVrfone tur(?oa ^ifd^tharHa^?)f him:-- ' 
, felf, and in confequence of his nature and perfedtions, 
a natural, eflential, and inherent right of giving laws . : 
to mankind, and of exerqfing an abfolute foverdgnty 
over them. The cafe is otherwife between man and 
man, they are of their own nature as independent of 
one another, as they are dependent of God. This 
liberty and independence is therefore a right naturally 
belonging to man, of which Jt would be unjuft to 
deprive him againft his will. 

y. But if this be the cafe, and thereis yet a fuprcmc 
authority fubfifting amongft mankind, whence can 
this^ authority arife, unlefs i^ be from the compafts or 
covenants, which men have made amongft them- 
fclvcs upon this fubjeft? For as we have a right of. 
transferring our property to another by a cbvtnan^ 
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% by a vduntary (bbmiffion, a perfon may ccttivey 
CO another, who accepts of the rem^ciationt the na- 
tural right he had of difpofing intirely of bis liberty 
and natural ftrcngth. 

VL It muft therefore be agreed, that fovereignty 
refides originally in the people, and in each indivi- 
dusd w\th regard to himfelf ; and that it is the trans- 
ferring and dnidng the feveral rights of individuals 
in the perfon of the fovercign, that . conftitutcs him , 
iuch, and really produces fovereignty. It is beyond 
all difpute, for eicaoiple, that when the Romans 
chpie RMmbiS and Numa for their kings, they muft 
have conferred upon them, by this very aft, the fo- 
vereignty, which thofe princes were not poflefTed of be- j X 
fore, and to which they had certainly no other right but 
what was derived from the ele&ion of the people. 

VII. Neverthelefs, tho* it be evident to the laft 
degree, that the immediate original of fovereignty 
is owing to human covenants, yet nothing can 
hinder us from faying, with good grounds, that it is 
of divine as well as human right. 

VIH. In fad, right reafon having made it phunly 
s^pear, after the multiplication of mankind, that 
the eftabliihment of civil focieties and of a fupreme 
authority, was aWblutcly neceflary for the order, 
tranquillity, and prefervatton of the fpecies, it is as 
convincing a proof that this e(labU(hment is agree- 
able to the defigns of Providence, as if God himfelf 
had declared it to mankind by a pofitive revelation. 
And finceGod is cffcntially fond of order, he is doubt- 
^ • D4 lefs 
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Ids willing that there fhould be a fupreme autfaorltf 
upon earth, which alone is capable of {MXKmring and 
iiipporting it aniongft mankind, by enforcing thp 
oUervance of the laws of nature. 

IX. There is a beautiful pafiagc of Cicero' % to this 
purpofe ♦. Nothing is more agreeable to the fupreme 
Deity y that governs this univerfe^ than civil focieties 
lawfully ejlablifhed. 

X. When therefore we give to fovercigns the ti- 
tle of God's vicegerents upon earth; this does not 
imply that they derive their authority immediately 
from God, but it fignifies only, that by means of 
the power lodged in their hands, and with which 
the people have invefted them, they maintain, agree* 
ably to the views of the Deity, both order and peace, 
and thus procure the happinefs of mankind. 

XL But if thefe magnificent tides add a conlkler- 
able luftre to fovereignty, and render it more refped- 
able, they afford likewife, at the fame time, an et-* 
cellent lefTon to princes. For they cannot deferve the 
« title of God's vicegerents upon earth, but inafmuch 
as they make ufe of their authority, purfuant to the 
views and purpofcs for which they were intrufted 
with it, and agreeably to the intention of the Deity, 
that is for the happinefs of the people, by ufing all 
their endeavours to infpire them with virtuous prin- 
ciples. 

* Nihil eft illi principi Deo^ qui omnem hunc mundum regit f quod 
qtiiddm in terris fat acceptius, quam confilia cattu/que hominumjun 
fociatiy qua dvitata affiiUntur, Semn, Scip, c. 3. 

XIL 
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XII. This, inchouc doubt, is fufficient to make 
«s look upon the original of government as faCred, 
«nd to induce fubje&s to (hew Aibmiflion and refped): 
to the perfon of the foveragn. But there are poll* 
tical writers who carry the thing further, and 
maintain that *tis God who confers immediately the 
fiipreme power on princes, without any intervention 
or concurrence of man« 

XIIL For this purpofe, they make a diftin£tion 
betwixt the caufe of the (late, and the caufe of the 
ibvereignty. They confefs indeed that ftates aire 
formed by covenants, but they infift that G6d him- 
ielf is the immediate caufe of the ibvert ignty. Ac- 
cording to their notions, the people, who chufe to 
themfelves a king, do not, by this aft, confer the 
(upreme audiority upon him, they only point out the 
perfon whom heaven is to entruft with it. The con* 
fent of the people to the dominion of one or more 
perfons, may be confidered. indeed as a channel, 
thro' which the fupreme authority flows, but is not 
its real fource. 

XIV. The principal argument which thele writers 
adopt, in order to eftablifh their opinion, is, that as 
neither each individual amongft a great number of ' 
free and independent people, nor the whole coUec* 
dve multitude, are in any wife poifefied of the fu« 
preme authority, they cannot confer it on the 
prince. But this argument proves nothing : 'tis true 
that neither each member of the fbciety, nor the 
whole mpltitude coUeded, are formally mvefted with 
the fupreme authority, fuch as we behold it in the 

fovc- 
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fi>Tereigii» but it is fofficitnt that they poflTefi^ k tIt* 
tuaUf > thgl is, tba£ chey have wickln themielves aU 
that is necefliMT to enable ttiem, by jdie concurrence 
of their free will and c^ent, to [Hroduce it in the 
fovc;reign. 

XV. Since every individual has a natural right of 
difpofing of his perfon and adions according as he 
thinks proper, why fhould Jie not have a power of 
tramferring |p another- that tight which he has of di- 
re^i^ himfelf ? Now is it not manifeft, that if all 
the members of a ilbciety ^agree to transfer this right 
to one of their fellow-^men^bers, this ceffion will be 
the neareft and immediate cauie of fovereignty ? Itis 
therefore evident, that there are, in each individual* 
tbe f^eds, as it were, of the fupreme power. The 
cafe is here very near the fame as in that of feveral 
voii^s^ colleS>ed togedier, which, by their union, 
produce a harmooyt that was not to \^ found ie* 
partly in each. 

XVI. But it will be here objeded, that the 
(cripcure itfelf fays, that every man ought to be fui> 
jrA to the fupreme powers, becaufe they are d^ta- 
bti(Hied by God *• I anfwer, with GroHuSy that 
men have eftablifhed civil focieties, not in conie-* 
quence of a divine ordinance, but of their voluntary 
iDotitft, induced to it by the experience they had 
had of the incapacity which iepar^e £unilies were 
under, of defending themielves againft the infults 
ajKi attac^ks of hunoan vioknce. From thence (he 
adds) jM^ifcs the civil power, which St. P//ir, for 
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cbis reafbn, calls m bumtm power *-» dio' ^ ocker 
parts of fcripcure ic bears the name of a dnriae infti* 
tution t) becaufe God has approved of it as an efta* 
blilhmem uieful to maidctnd $. 

XVn. All the other arguments, in favour of the opU 
nion we have been here refuting, do not even deicrve 
our notice. In general, it may be obferved, that never 
were nuM-e wretched reafbns produced upOn dits fub« 
je£l, as the reader may be Mfily convinced bjr read* 
ing Puffendorf on the Law of Nature and Nations^ 
who, in the chapter correfponding to this, gives 
thefe arguments at length, and completely refutes 
them ||. 

XVHL Let us therefore conclude, that the opinion 
of thble, who pretend that God is the immediate 
caufe of foverognty, Ikis no other foundation than 
that of adulation and flattery^ by which, in order to 
render the authority of Ibveretgns more abfohite, diey 
have attempted to render it independent of all human 
compaft, and dependent only on God. But were 
we even to grant that princes hold their authority 
immediately of God, yet the conlequences, which 
fome political writers want to infer, could not be 
drawn from this principle. 
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XIX. For fince it is moft certain that God could 
never entruft princes with this fuprcme authority, 

* Ep. i. c 2. V. 13. f ^m. xtti. 1. 

% Giotias of the right of war and y^Mct^ book L c. 4 $. 7» 
12. No. }• Sceabove, No. 7, and followine. 
I SuitktXa#ofK«coie andNatioiu, book VII. c. 3. 

but 
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but for the good of fociety in general^ as well as of 
individuaJs, thfe cxercife of this power muft necef- 
farily be limited, by the very intention which the 
Deity had in conferring it on the fovereign^ info- 
much that the people would (till have the fame 
right of refufing to obey a prince, who, inftead of 
concurring with the views of the Deity, would, on 
the contrary, endeavour to crofs and defeat them, 
by rendering his people miferable, as we ihall prove 
more particularly hereafter^ 



CHAP. VIL 

Of the ejfential charaSters of fovereignty^ its modi^ 
fcdtiomy extent y and limits, 

l^ Of the cbaraSters of fovjsreignty. 

- • \ 

I. OOvereignty we have defined, to be a right of 
O commanding finally in civil fociety, wluch 
the members of this fociety have conferred upon fome 
peribn, with a view of maintaining order and (ecu* 
rity in the commonwealth. This definition &ews us^ 
the principal charafbers of the power that governs 
the ftate,^ and this is what it will be proper to ex* 
plain here in a more particular manner. 

. II. The firft charafter, and that froni which alf 
the others flow, is its being a fupreme and independ- 
ent power, that is, a power that judges finally of 
whatever is fufceptible of human dircftion, and re- 
lates to the welfare and advantage of fociety i info- 

much 
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much that this power acknowledges no fupenor u^oa 
earth. 

• 

(III. It muft be obferved however, that when wc 
fay the civil power is, of its nature, fupreme and 
independent, we do not mean thereby, that it does 
not depend, in regard to its original, on the human 
will ♦: all that we would have undcrftood is, that, 
when once this power is eftabliftied, it acknowledges 
no other upon earthy fuperior or equal to it, and 
confequently that whatever it ordains in the plenitude 
t>f its power, cannot be reverfed by any other human 
will, as fuperior to it. 

• * - 

:^IV. That in every government there fhould be 
fuch a fupreme power, is a point abfolutely neceifaiy ^ 
the very nature of the thing requires it, other- 
wife it is impollible for it to fubfift. For (ince pow- 
ers cannot be multiplied to infinity, we muft necef- 
(arily ftop at fome degree of authority fuperior to all 
other ; and let the form of government be what it 
will, monarchical, ariftocratical, democratical, or 
mixt, we muft always fubmit to a fupreme decifion, 
fince it implies a contradiflion to fay, that there is 
any perfon above him, who holds the higheft rank 
in the fame order of beings. 

V. A fecond charafter, which is a confequence of 
the firft, is that the fovereign as fuch, is not ac- 
countable to any perfon upon earth for his conduct, 
nor liable to any punifhment from man ; for both 
fuppofe a fuperior. 

♦ Sec abovej c. 4 i:fc, where we have proved the contrar^r. 

, •■ 5 :^ ....-,.' ••VI. : 
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VL There arc two ways of being accountuble. 
One as to a fupcrior, who has a right of rcrcrfing 
what has been done^ if he does not find ic to his Itk- 
ingi and even of infliAing fome puniihment, and 
this is inconfiftent with the idea of a fovereign. 

The other as to an equal, whofe approbation we 
are defirous of having -, and in this fenfe a foverdgn 
may be accountable, without any abfurdicy. And 
even thofe who have a fenfibility of honour, endear 
Tour by this means to acquire the approbation and 
efteem of numkind, by letting all the world fee, that 
chey aft with prudence and integrity : but this doe* 
not imply any dependance. 

VII. I (aid that the fovereign as fuch was ndther 
accountable nor puniihable i that is, as long as he 
cominues really a fovereign, and has not forfdted 
bis right. For it is paft all doubt, that if the fmc- 
reign, utterly forgetful of the end for which he way 
cntrufted with the fbvereignty, applied it to a quite 
contrary purpoie, and is thus become an enemy to 
the ftate ; the fovereignty returns (ipfofoBo) to the 
nation, who, in that ca&, can ad towards the per- 
fon, who was dieir Sovereign, in the manner they 
think nK>ft agreeable to their iecurity and inter^jfts* 
For whatever notion we may entertain of fovereigpty^ 
no man, in his fenfes, will pretend to fay, that it U 
a right and undoubted title to follow the impulfe of 
our irregular paflions with impunity, and thus tp 
become an enemy to focicty. 

VIIL A third charader eflential to fovereignty, 
cbnfidered in itfelf^ is, that the fovereign as fuch, 

be 
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be above ^1 human or civil law. I fiiy, all humati 
law ; for there is no doubt but thd fovereign bimfelf 
ts fubjc& to the divine liiws, whethto, natural^ or pc^ 
fidve. 

Regum iimendorum in proprios gregesy 
Rtgts in ipfoi in^irium efi Jovis* 

HoR, I 3, Odu ti 

IX. ]^€ with regai-d to laws merely hupiam as 
their whole force and obligation ultimatdy depends 
wi the will of the fovereign, they cannot, with any 
propria of fpfecch, be faid to be obligatory in re- 
ipeft to him : for obligation nece0arily fuppofeth two 
perions^ a fuperior and an inferior* 

» 

' X. And y6t natural equity requires fometimes^ 
that the prince fhould conform to his own Jaws^ to 
the end that his fubjedb may be naore effedtually in*- 
duced to obferve tbem. This is extremely well ejt« 
prelied in thefe veffes of Claudian *. 

Ih commune jubes Ji quid^ cenfijve teneniu^^ 
Primus jujfa jubi ? tunc ohfervantior ttfui 
Pit p^^usy necferre negate cum viierit ipffum 
AuStorem parire fibiy c^mpemtur crhis 
Rigis ad exemplumj nufic infieSiere fenjks 
Humams ediita valent^ ut vita ngentis. 

/XI. To proceed % w€ fuppofc the fovereignty 
iuch as it really is in itfelf, and that the eftabliflbtriaic 
of civil kwa idttfiMteljr depends on the fole wiU of 

* Be IV, Coiifdk Hoaor v. ^6 k feq, 

the 
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the perfon who enjoys the honours and title of {b« 
vereign, infomuch that his authority, in this refpeA, 
cannot be limited : otherwife this fuperiority of the 
prince above the laws is not applicable to him in the 
full extent in which we have given it him, 

JXII. This fovereignty, foch as we have now re- 
{X^fented it, refided original ly in the people. But 
when once the people have transferred their right to 
a fovereign, they cannot, without contradiAion, be 
fuppofed to continue ftill mafters of it* 

XIII. Hence the difiinftion which fome political 
Writers make between real fovereignty^ which always re- 
fides in the people^ and a^ualfovereigntfrwhich belMgs 
to the king, is equally abfurd and dangerous. For 
it is ridiculous to pretend, that ^ter the people have 
conferred the fupreme authority bn the king, they 
ibould ftiil continue in pofTeffion of that very au« 
thority^ fuperior to the king himfelf. 

XIV. We muft therefore obferve here a juft medium, 
and ellablifh principles that neither favour tyranny, 
nor the ipirit of mutiny and rebellion. 

I®. It is certain, that as foon as a people fubmit 
to a king, really fuch, they have no longer the fu- 
preme power. / 

2^. But it does not follow, from the people's 
h&ving conferred the fupreme power in fuch a man- 
f ner, that they have referved to themfelves in no 

cafe the right of refuming it. > 

3^. This refervation is fomedities explicit ; but 
there is always a tacit one, the effeft of which dif- 

/r" clofes 
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dofcs itfcif, when the perfpn, entruftcd with the 
fupreme authority, perverts it to a ufe dircftly and 
indrdy contrary to the end for which it was con- 
ferred upon him, as will better appear hereafter. 

XV. But tho* it be abfolutely neceffary, that ^ 
there (hould be a fupreme and independent authority 
in the ftate, there is neverthelefs fome diiferencci^ 
dpecially in monarchies and ariftocracies, with re- 
gard to the manner in which thofe who are intruded 
with this power, exercife it. In fome ftates the 
prince governs as he thinks proper ; in others, he is 
obliged to follow fome fixt and conftant rules, from 
which he is not allowed to deviate; this is what I 
call the modifications of fovereignty, and fi'om thence 
arifes the diftin£tion of abfolute and limited fo^ 
vereignty. 

2^ Of abfolute fovereignty. 

XVI. Abfolute fovereignty is therefore nothing 
elfc but the right of governing the ftate as the prince 
thinks proper, according as the prefent fituation of 
aflF^ feems to require, and without being obliged 
to conflilt any peribn whatever, or to follow any 
fixt or determinate and perpetual rules. 

XVIL Upon this head we have ieveral important 
refle£dons to make. 

yi^ The word abfilute power is generally very odi- 
ous to republicans ; and I mud confefs, that when 
it is mifunderilood, it is apt to make the moft dan- 
gerous impreilidi^ on the minds of princes, efpcci'* 
aUy in the nmutfai of flatterers. 

Vol. II. E 2\ In 
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' t\ In order to foitn a jiift idea of it, we muft 
trace it to its principle* In the ftate of nature, every 
man has an al>rolute right to difpofe of his perfon 
and adions, after what manner he thinks* rnoft^ con- 
ducive to his happinefs, and without being obliged ' 
to confult any .body, provided however that he does^ 
nothing contrary to the laws of nature : confe- 
quently when a multitude of men unite together, in 
order to form a ftate, this body hath the lame liberty 
in regard to matters in which the public good ia 
concerned. 

g*". When therefore the whole body of the peo- 
ple confer the fovercignty upon a prince, with this 
extent and abfolute power, which originally refided 
in themfelves, and without adding any particular 
limitation to it, we call that fovereignty abfolute. ' 
'4°. This being fb, we muft not confound an ab- 
folute power with ^n arbitrary, defpotic, and unli- 
mited authority. For, from what we have now f^d 
concerning the ori^al and nature of abfolute fo-> 
irereignty, it manifeftly follows, that it is limited,^ 
i^m its very nature, by the intenticm of thofe ni^a 
conferred it on the ibver^n, and by the very lawt 
of God. This is , wha£ we muft explain more at 
large. 

>* XVin. The end which mankind propofed to 
themfelves in renouncing thdr natural independence, 
and eftabii(hing government and ibvereigntyt was 
doubtlefs to redrefs the evib which they labour^ iin«p 
jder, and to fecure their happinefs. If fo^ how is m 
polSble to conceive, that thofe, who, with thisrview^ 
' granted an abfolute power to the fi^vereigny ihould 

have 
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hxre intended to give him an arbitrary and unlimited 
powtt, fo as to intitle him to gratify his caprice and 
paffions^ to the prejudice of the life, property, and 
fibercy of the fubjefts? on the contrary, we haye 
fliewn above, that the civil ftate muft necefiariiy ctnr^ 
power the fobjeds to inlift upon the ibvereign^s ufing\ 
'his authority for their advantage, and according Uk^ 
the purpoies for which he was entrufted with it. 

^ XIX« It mud therefore be acknowledged, diat 
it never was the intention of the people to confer. ab^ 
folute fovereignty upon a prince, but ^th this ot-s^ 
prefs condition, that the public good fhould be the / 
fupreme kw to direft him ; confequently as long as 
the prince ads with this view, he b authorized by 
Che peopfe ; but, on the contrary, if he makes ufe t 
of his power merely to ruin and deftroy his fubjeds, 
he ads iht;{rely of bis owa head, andaot in vtrcue of 
rile power with which he wis entrufted 1^ the 
people. 

^<XX. Srill further, the veiy nature of AetWi^ 
does not allow abfdute power to be extended beyond^ 
the bounds of public utility ; for abiblute fovereignty 
cannot conftr a right upon the fovereign, which the 
people had not origindly in dicmfelves. Now before 
the eftaMifliment of civil focicty, furely no man had 
a power of injuring either hiorfelf or others v amfe- 
quently abiblute power cannot givQ the foverngn a 
right to hurt and abufe his fubjeds. '» ^ ^'^' 

> 

XXI^ ti the flate of nature every man was abfo- 
kite mafter of his own perfon and add^sms provided bo ' 

E 2 confined 
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confined himfelf within the limits of the law of na- 
ture. Ahiblute power is formed only by the union 
of all the rights of individuals in the^perfon of the 
fovereign ; of courfe the abfolute power of the fo- 
vereign is confined within the fame bounds, as thofe 
by which the abfolute power of individuals was ori- 
ginally limited. 

XXIL But I go (till fiirther, and afiirm that, fup- 
pofing even a natipn had been really willing to grant 
their ibverdgn an arbitrary and unlimited power^ 
this conceifion would of itfelf be void and of no 

XXin. Noinan 
berty as to fubmit to an arbitrary power, who is to treat 
him abfolutely according to his fancy. This would 
be renouncing Ms own life, which he is not mailer 
of ; it would be renouncing his duty, which is ne* 
ver. permitted : and if thus it be with regard to an in- 
, ^vidual who (bould make himfelf a flave, much \c& 
hath an intire nation that power, which is not to be 
found in any of its members. 

^ XXIV. By this it appears moft evidwt;, that all 
Sovereignty, how abfolute foever we fuppole it, hath 
its limits ; and that it can never imply an arbitrary 
power in the prince of doing whatever he pleafes 
withont any other rule or reafon than his own defpo* 
tic will. 

XXV. For how indeed Ihould we attribute any 
fuch power to the creature, when it is not to be found 
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in the fupreme Being himfelf ? His abiblute domi- 
nion is not founded on a blind will ; his (bverdgn 
, will is always determined by the immutable rules of 
wlfdom, juftice, and beneficence. 

^ XXVI. In Ihort, the right of commanding, or 
fovereignty, ought always to be eftabliflied ulti- 
mately on a power of ddng good, otherwife it can- 
not be productive of a real obligation ; for reaibn 
cannot approve or fubmit to it, and this is what di- 
ftinguiflies empire and fovcrcignty from violence and 
tyranny. Such arc the ideas we ought to form of ab- 
iblute fovcrcignty. 

3^ Of limited fovtreignty. 

XXVII. But notwithftanding abfolute power, 
confidered in itfelf, and fuch as we have now reprc- 
fented it, implies nothing odious or unlawful, and, in 
that fenfe, people may confer it upon the fovcreign \ 
yet we muft allow, that the experience of all ages 
has informed mankind, that this is not the form 
of government which fuits them beft, nor the fit- 
eft for procuring them a (late of tranquillity and 
happinefi. 

XXVIII. Whatever diftanqe there may be be- 
tween the fubgefts and the foverdgn, in whatfoever 
degree of elevation the latter may be placed above 
the reft, flill he is man like themfelves ; their fouli 
are all caft, as it were, in the &me mould, they are 
all fubjed to the fame prejudices, fufceptible all of 
(he fame paffions. 

Pa XXIX. 
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XXIX. ' Again, the very ftatioQ, which fowrdgoi 
occupy^ eXpofcs them to temptations, unknown to 
private people. The genemUty of pripces have nei- 
ther virtue nor coiirage fufficient to moderate their 
paffions, 'when they find they may do whatever they 
pleafe. The people have therefore great reaiba to 
fear, that an unlimited authority will turn out to their 
prejudice, and that if they do not referve fomc fc- 
curity to themielves, agsunft the fovereign's abufing 
it, he will adually ahyfe it. - 

XXX, ^Tistbefe refleftions, juftified hj gd^u^ 
ence, that have induced mod, and thoie the wileft^ 
nations, to fet bounds to the power of their fove- 
reigns, and to prefcrrbe the manner in which they 
are to govern \ and this has produced what is called 
Hmited f^vereignty. 

XXXL But tho' this limitation of the fupreme 
power is advantageous to the people, yet it does no 
wrong tQ the princes themfelves j nay it may rather 
ht faid, that it turns out to their advantage, and forms 
the greateft fecurity to their authority. 

XXXII. It does no wrong to princes ; for if 
they could not be fatisfied with a limited authority, 
their bufinefs was to refufe the crown *, and when once 
they have accepted of it upon thefe conditions, they 
are no longer at liberty to endeavour afterwards tp 
break thro' them, or to ftrive to render themfelves 
abfoJutc. 

XXXIII. It is rather advantageous to princes, becauie 
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tbo& who are invefted with al^olute power, and arc 
defirous of difcharging their duty, are obliged to ^ 
&r greater vigilance and drcunifpedtion, and expofed 
eo more fatigue, than thoie who have their taflc, 
as it were, nurked out to them, and are not allowed 
to deviate from certaun rules. 

XXXIV. In fine, this limitation of fovereignty 
forms the greatefl: fecurity to the authority of princes ; 
for as they are lefs expoTed hereby to temptation, 
they avoid that popular fury, which is ibmetimes 
difcharged on thofe, who, having been invefted witli 
abfolute aurhorit j, abufe it to exceis. Abfolute power 
eafily degenerates into defpotifm, and defpotifm 
paves the way for the greateft and moft fatal revo* 
kitions that can befall to fovereigns. This is what 
the experience of all ages has verified : it is therefore 
a happy incapacity in kings not to be able to a£t con- 
trary to the laws of (fheir country. 

XXXV. liCt us therefore coru:Iude, that it intirely 
depends upon a free people,' to invefl: the fovereigns, 
whom they place over their heads, with an authority 
either abfolute or limited by certain laws, provided 
thefe laws contain nothing contrary to juftice, nor to 
the end of government. Thcfe regulations^ by 
which the fupreme authority is kept within bounds^ 
arc called. The fundamental laws of fbe ftate^ 

4^ Of fundamental laws. 

XXXVL The fundamental laws of a ftate, taken 
in their full extent, are not only the decrees by which 
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the entire body of the nation determine the form oE 
government, and the manner of fucceeding to the 
crown ; but are likewife tt^ covenants betwixt thq^ 
people and the perfon on whom they confer the 
fovereignty, which regulate the manner of govern- 
ing, and by which the fupreme authority is limited. 

XXXVII. Thefe regulations are called fundamen- 
tal laws, becaufe they are the bafis, as it were, and 
foundation of the ftate, on which the ftrudure 6f the 
government is raifed, and becaufe the people look 
upon them as their principal ilrength and fupport. 

XXXVIII. The name of laws however has beea 
given to thefe regulations in an improper and figura- 
tive manner ; for, properly , fpeaking, they are real 
covenants. But as thefe covenants are obligatory be- 
tween the contraftii^ parties, they have the force of 
laws themfelves. X^ us explain this more at large. 

XXXIX. I*. I obfcrve in the firft place, that 
there is a kind of fundamental law of right and of 
neceffity, effcntial to all governments, even in thofe 
ftates where the moft abfolute fovereignty prevails. 
This law is that of the public good, from which the 
fovere'^n can never depart, without being wanting in 
his duty ; but this alone is not fufiicient to limit the 
fovereignty. 

XL. Hence thofe promifes, either tacit or exprefs, 
by which princes bind themfelves even by oath, 
when they come to the crown, of governing accord- 
ing to the laws of jufticc and equity, of confulting 
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che public goodi of opprefliiig nobody, of proteding^ 
Ac virtuous, and of punifhing evil doers, and the 
like, do not imply any limitation to their authority, . 
nor any diminution of their ablblute power. It is 
fufficient that the choice of the means for procuring 
the advantage of the ftate, and the method of put* 
ting them in prafiife, be left to the judgotent and 
difpofal of the fovereign ; otherwife the diftinftion 
of abfolute and limited power would be utterly 
aboliihed. 

r 

XLI. 2"". But with regard to fundamental laws, 
properly fo called, they are only more partu 
precautions taken by the people, to oblige fove-| 
reigns more ftrongly to employ thdr authority, 
agreeably to the general rule of the public good. 
This may be done feveral waysi but ftill thefe 
limitations of the foveretgnty have more or lefs force^ 
according as the nation has taken more or lefs pre* 
cautions, that they fliall have their due effeft. 

XLll. Hence i^ a nation may require of a fo- 
vereign, that he will engage, by a particular pro- 
mife, not to make any new laws, nor to levy new 
impofts, to tax only fome particular things, to give 
places and employments only to a certainr fet of peo- 
ple, and not to take any foreign troops into his pay, 
(^c. Then indeed the fupreme authority is limited 
in thefe different refpcfts, infomuch that whatever the 
king attempts afterwards contrary to the formal en- 
g^ement he entered into (hall be void and of no 
efied:. But if there Ihould happen to be an extraor- 
dinary cafe, in which the fovereign thought it con- 
ducive 
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dncive to the public good, p .deviate from the fun«-^ 
dameaul laws, be is not allowb^ to do it of his owiv 
head, in contempt of his folemn engagement, but 
in that cafe he ougjht to confalt the pfeople themfelves 
or their rcprefentatives. Ochjcrwife, undet pre- 
tence of fome neceffity or utility, the fbvereign 
might eafily break Jiis word, and fruftrate the €ffe<^ 
of the precaudons taken by the nation to limit his 

►ower. jA.nd ycf Puffendorff thinks otherwife ♦. 

!ut for a ftill greater fecurity of the performance of 
the engagements into which the foyercign entered, 
and which limit his power, it is proper to require ex- 
plicitly of him, that he (hall convene a general 
aflembly of the people, or of their reprefentativps, of 
of the nobility of the couBtry, when any mattert 
happen to fall ua4er debsate, which it was thought im^ 
proper to lca\^ to 1^^. dccifion. Or elfe the nation 
inay previoufly eitabUih a council,^ a ienate, or p^- 
\nmcmy without whofe confent the, |mice fbali be 
rendered incapable pf adiog in regard to things whk:b 
the nation did not think fit to fubmit to his will. 

XLIII. a^. Hiftory informs tis,. that fome nations 
have carried their precautions ftill further, by infert- 
ing^ iti plain terms, in their fundamental laws, a con- 
dition or cl^le, by which tl^ lUng was declared to 
hd»^ forfeited his crown, if he broke thro' thofe laws. 
Puffendorff gives an example of this, taken from the 
oath of allegiance, which the people of Arragon foxn 
merly made to their kings, ^e^ wh have as much power 
as you, make you our kingi upon conHtian you mainfaim 
ittviokbly our rights and UbertUSy and not otherwife^ . 
* Sec ^c Law of Nature uA Nadow, book VII. c. 6. f lo. 
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XLIV, 'Tis by fuch precautions as thefe, that a 
nation really limits the authority flie confers on the 
fovereign, and fecures her liberty. For as we have 
already bbferved, civil liberty ought to be accompa^ 
pied not only with a right of infifting on the fove- 
reign^s making a due ufe of his authority, but more- 
over with a moral certainty that this right fhall have 
its tfftOi. And the only way to render the people 
thus certain, is to ufe proper precautions againft the 
abufe of the jfovereign power, in fuch a manner at 
thefe precautions fhall not be eafily eluded* 

. XLV. Befides, wemuft oWervehcre, that theft 
limitations of the fovereign power do not render it 
defe&ive, nor make any diminution in the fupreme 
authority ; for a prince, or a fenate, who has beefi 
invelled with the fupreme power upon this footing, 
may exercife every a£b of it as well as in an abfolute 
monarchy. All the difference is, that in the latter the 
j>r'mce abne determines ultimately according to his pri- 
vate judgment; but in a limited monarchy, there i$ 
a certain aflembly, who, in conjunftion with the 
king, take cognizance of particular affairs, and 
whofe confent is a neceflary condition, without which 
the king can determine nothing. But the wifdom 
and virtue, of good princes, are always firengthened 
by the concurring affiftance of thofe who have a (hare 
in the authority. They always do what they incline 
to, when they incline to nothing but what is juft and 
good ; and th^ ought to efteem themfelves happy 
in having it put out of their power to do otherwUe. 

XLYI. s"". In a word, at the fundamental laws, 

which 
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which limit the fovereign authority, are nothing clfe 
but the means which the people ufe to affure them- 
felves that the prirtcc will not recede from the general 
law of the public good in the moft important cir- 
cumftances, it cannot be faid that they render the 
fovereignty imperfeft or defeftive. For if we fup- 
* pofe a prince invefted with abfolute authority, but at 
the fame time blefled with fo much wifdom apd vir- 
tue, that he will never, even in the mod trifling 
cafe, deviate from the laws which the public good re- 
quires, and that all his determinations (hall be fubjeded 
to this fuperior rule, can we, for that reafon, fay» 
that his power is in the lead weakened or diminifhed ? 
No to be fure ; fo that the precautions, which the 
people take againft the weaknels or the wicked nefs in- 
separable from human nature, in limiting the power of 
their fovereigns to hinder them from abufing it, do 
not in the leaft weaken or diminifli the fovereignty ; 
but, on the contrary, render it perfeft, by reducing^ 
the fovereign to a neceflity of doing good, and con- 
fequently putting him, as it were, out of a capacity 
of milbehaving. 

XLVII. Neither are we to believe that there are 
two diftinft wills in a ftate, whofe fovereignty is li- 
mited in the manner w6 have explained ; for the ftate 
wills or determines nothing but by the will of the 
king. Only Yis to be obferved, that when a certain 
condition ftipulated happens to be broken, the king 
cannot decree at all, or at leaft muft do fb in vain 
in certain points ; but he i^ not, for this reafon, lefs 
the fovereign than hp was before. Bccaufe a prince 
cannot do every thing fccofdiilg to his humour, it 

J does 
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does not follow from this, that he is not the fove- 
reign. Sovereign power and ^foluce power ought not 
to be confounded ; and, from what has been {aid, it is 
cvidentj that the one may fubfift without the other. 

XLVIII. 4^ Laftly, there is ftill another manner ' 
of limiting the power of thofe to whom the fove- 
retgnty 19 committed, which is not to trufl: all the 
different rights included in the fovereighty to one fin- 
gle perfon, but to lodge th«m b feparate hands, 
or in difierent bodies^ that they may modify or rellrain 
the fovereignty . "^ 

XLIX. For example, if we fuppofe that the body 
of the nation referves to itfelf the legiflative power, 
and that of creating the principal magiftrates ; that 
it gives the king the military and executive powers 
(Sc. and that it trufts to a fenate compofed of the 
principal men, the judiciary power, that of laying 
taxes C«fr. it is eafily conceived; that this may be 
executed in different manners, in the choice of which 
prudence muft determine us. 

L. If the government is eftablifhed on this foot^ ^ 
ing, then, by the original compaft of ailbciation, 
there is a kind of fharing the rights of the fovereignty, 
Iqr a reciprocal contract or ftipulation between the 
different bodies of the date. This fharing produces a 
balance of power, which places the different bodies 
of the flate in fuch a mutual dependance, as retains 
every one, who has a (hare in the fovereign authority, 
within the bounds which the law prefcribes to them, 
by which means liberty is iecured; for exam- 

3 P'^^ 
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pk, the r^al authority is balanced by the power of 
the people, and a third wder ferves as a counter* ba« 
knee to the two firft, to keep them always in an 
^equilibrium, and hinder the one from rifing abore 
the other. But what has been f^d is fuificien^ con- 
cerning the diftin&ioh between at^olute and limited 
fovereignty. 

: 5^. Of patrimonial^ andujkfr^wajkmg^s. 



*, 



LI. In order to finifti this chapter kt m obferve, 
that there is (till another accidental difierence in did 
manner of poffeflSng the fovereignty, clpecially with 
refpeA to kings. Some are maftcrsof their crown in 
the way of p^trimony^ which they are permitted lo 
Ihace, transfer, or alienate to wh^m they hav« a mind y 
in a word, of which they can difpofe as they think prOM 
per : others hold the fovereignty in the way of i^ 
only^ not of property, and tlus either for themfelves 
only, or wilh die .power of tranfmitting it ta their 
defcendsmts acc(»*ding to the laws eftablifhed for the 
iucceffion. 'Tis upoa tMs foundatien that^ thai 
dodors diftingmfh kingdoms into patrimonial^ and 
ufufrudhiary or nxA patrimonial. 

LIL We ihall here add, that thde kii^ poflTefi^ 
die crown in full propriety, who have acquired- the 
fovereignty by right of conqueft % or thofe to whom^ 
a people have delivered themfelves up without refirvtf 
in order to avoid a greater evil ; but that, on the 
contrary, thofe kings, who have been eftablifted 
by a free coafent of the pec^e^ poflfefs the crownr 
in the way of ufe oi)ly. This is the manner ij> 

which 
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which Grotius expUins this diftindtion, in which he 
has been folbwed by Puffeniorff^ and moft of the 
other commentacors 6r writers^. 

r 

LIII. On this we vMf make the folloi^dng re» 
marks. 

I ^ Nodiing in reality hinders the fovereign power, 
as well as every other right, from being alienated or 
transferred* In this there is nothing contrary to the 
nature of the thing ; and if the agreement between 
the pHnce and die people bears that the prince fhall 
have full right to difpofe of the crown as he fhall 
think proper, this will be what we call a patrimonial 
kingdom. 

2^« But examples of fuch agreements i|re very 
tare ; and we hardly find any other except that of the 
JSgypOans with their lung, mentioned in Gen^ f* 

3*. The (bvereign power, however abfolutc, is, 
not, of kfetf) invefted with the right of property, nor ' 
oociequently with the power of alieoatioD. Thefe 
two ideas are intirely diftindt, and have no nccoSkty 
conneAion with each other. 

4^ *Tis true, fbme alledge a great many examples 
of aBenadons made in all ages by fovtreigns ; but 
dther thefe alienations Had no effeft, or they were 
made by an exprefs or tacit conient of the people, 
or lafUy they were founded on no other titles but 
force. 

^ Sdi Grotius on the Rigbt of War and Peace, lib. I. clu $« . 
(. It & 12 6fr. Puffendorff] on the Law of Nature and Nations f 
lib. VII. ch. 6. J. 149 I ;. 

f Ch.47. t* iSisTtf. 
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5^. Let us therefore rake it for an inconteftablc 
principle, that, in dubious cales, every kingdom 
ought to be judged not patrimonial, fo long as it can* 
not be proved in any manner, that a people fubmitted 
themfelves on that footing to a fovereign. . 



CHAP. vra. 

Of the parts of faoenignty^ air of the different 
iffentiid rights which it includes. 

L I N order to finifh this firft part, nothing re- 
X m^uns but to treat of the parts of fovereignty . 
iln general. Wc may confider fovereignty a» an 
aflemblage of various rights and different powers^ 
which» cho* diftinS:, are neverthekfi conferred for 
the fatoe end, that is to fay, for the good of the ib- 
ciety, and which are all eflentially necefiary for this 
fame end ; thefe different rights and powers are called 
the eSential parts of fovereignty. 

IL To know that thefe are the parts of fove- 
ragnty, we need only attend to its nature and end. 

The end of fovereignty is the prefervation, the 
tranquillity, and the happinefs of the ftate, as well 
within iifdf, as with refpe£t to its interefts abroad ; 
fb that fovereignty muft include every thing that is: 
eflentially neceflary to it for procuring this double 
end. 

III. I*. As this is the cafe, the firft part of fo* 
rereignty, and that which is^ as it were^ the founda- 
tion 
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Ami of all the reft, is the legiflative power, by 
virtue of which the fovereigd finally eftablillies ge- 
neral and perpetual rules, which are called' laws. By 
this means every one knows what he ought to do, 
or not to do, for the prefenration of peace and good 
order, what (hare he retains of his natural liberty^ 
and how he ought to ufe his rights fo as not to difturb 
the public repofe. 

*Tis by means of tte laws that we reduce to a no- 
ble unity that prodigious diverfity of fentiments and 
inclinations obfervable among men^ and that we efta- 
blifh between them that concert and harmony which 
arc eflcntially neceflary to fociety, and which direft 
all the adions of the members that compofe it, to 
the common good and advantage ; but it muft be 
fuppofed that the laws of the ibvereign ought to con- 
tain nothing oppofite to the divine laws^ whether na- 
tural or revealed, 

IV. 2^ To the legiflative we muft join the co* 
crcive power, that is co fay, the right of cftablifhing 
punifhments againft thofe who moleft the fociety by ' 
their enormities ; and the power of aftually inflift- 
ing them. Without this the eftabliftiment of civil 
fociety and of laws, would be abfojutely ufelcfs, and 
we could not propofe to live in peace and fafety. But 
that the dread of punifliments may make a fufE- 
cient impreffion on the minds of the people, the 
right of punilbing muft extend to the power of in- 
flifting the greateft of natural evils, 1 mean death {- 
othcrwifc the dread of punifhment would not be al-» 
ways <apable of counter-balancing the force of plea* 

Vol. II. F fure 
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furc and paffion. In a word, the people muft havq 
more intereft to obferve, than to violate the law;, 
thus the right of the fword is certainly the greateft 
power which one man can exercife over another, 

V. 3®. After this, *tis neceflary for the preferva- 
tion of peace in a ftate, that the fovereign (h,opl4 
have a right to take cognizance of the different quar- 
rels between thefubjeds, and to decide them^ finally, 
as alio to examine the accufations laid againft any: 
perfon, in order to abfolve or punifh him by. his 
fcntfencc, conformably to the laws : this is what we 
call juri^diSHoriy or the judiciary power. To this Wft 
muft alfo refer the right of pardoning criminals whea 
any realbn of public ufe requires it. 

VI. 4®. Befides, as the ways of thinking, or opi- 
nions embraced by. the fubjefts, may have a very greac 
influence on the good or ill of the commonwealth, 'tis 
neceflary that the fovereignty fhould include a right of 
examining the doftrines taught in the fllate, fo that 
nothing may be advanced publicly but what is con- 

^ formable to truth, and conducive to the advantage 
and tranquillity of the fociety.: hence it is that it 
belongs to the fovereign to cftablifli public dodors, 
academies, and fchoola ; and that the fovereign 
power, in matters of religion, belongs to him o£ 
right, at Icafl: as much as the nature of the thing, 
will permit. After having fecured the public repofe 
at home, *tis neceflary to guard it from abroad, and 
to procure to it, from foreign ftates, all the aids and 
X advantages which arc neceflary to it,, whether in 
time of peace or war. VII. 
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VII. ' 5^. Jn confcquencc of this, the fovereign 
ought to be invefted with the power of aflembling and 
arming his fubjcfts, or of raifing other troops in as 
great a nua^r as is necdTary for the fafety . and de- 
fence of the (late, and of making peace afterwards 
when he fliaU thiok proper. 

v' 

VIII. 6**. Hence alfo arifes the right of contraft- 
ing public engagements, of making treaties and alli- 
ances with foreign dates, and of obliging all the fub- 
jc6b to obferve them. 

... 

IX. 70, Bbt as the public afiairs, both at home 
an4 abroad, cannot be managed and carried on by a 
(ingle perfon, and as the fovereign cannot of himfelf 
difcharge all thefe duties, he muft necefTarily have a 
right to create minifters and fubordinate magiftrates, 
whofe bufinefs it is to take care of the public good, 
and tranfa£t ^ afiairs of the ftate in his name, and 
under his authority. The fovereign,' who has en- 
trufted them with thefe employments, may and 
ought to compel diem to difcharge them, and make 
them give an exaft account of their adminiftracion. 

X. 8^ Laftly, the affairs of the ftate neceflarily 
demand, both in times of peace and war, confider- 
able expences, which the fovereign himfelf neither 
can, nor ought to furnifli. He mull therefore have 
a right of refcrving to himfelf a part of the wealth 
of the fubjcds, or of the revenues of the country, or 
of obliging the fubjrds to contribute either by their . 
moiTcy, or by their labour and perfonal fervice, as 

F 2 much . 



6fi Ti^ Principles e/" 

much as Che public neceflities demand, and this is 
called the Rigbl offubfidies or taxes. 

To this part of the fovereignty we may refer the 
r^t of coining money, the right of hundng, that 
of Blhing ^c. Thefc are the principal parts eflentUI 
to fovereignty. 



Tbt End of the Firfi Part, 
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POLITIC LAW. 

P A R T II. 

In which are explained the different forms of fft^ 
vemment^ the ways of acquiring or lojingfove- 
reignty, and the reciprocal duties (jfjQwreign% 
am fubjeBs. 

C H A p. I. 

Of the various forms of government. 

!• R^^^SR L L nations have been fenfible^ that 

it was eflential to their happinefs 
and fafety, to eftablifh a govern- 
ment. They have all agreed ia 
this point, that a fovereign power 

was neceflary, to whofe will every thing (hoqld he 

finally fubmitted. 

11. But, the more the eftablilhment of a fb« 
vereign is necefllary^ the more the cb<uce of him 

F3 llfik 
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alfo is important. F6r this reafon, in fuch a choice, 
nations are e^ftremely divided, and hatve entrufted the 
fovereign power in different hands according as they 
thought it moft conducive to their fafety and hap- 
pinefs ; neitlier have they even done this with- 
out combinations and modifications, which may vary 
very greatly. This is the origin of the diflfcrcnt 
foriM of ^government. 
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III. There are therefore various forms of govern- 
ment, according to the different fubjefts in whom 
the fovereignty refides inlmcdiately, and according as 
it belongs either to a fingle perfon, 6f' to. ^ fingle 
aflembly, more or lefs compounded y and this is what 
forms the conflitution of the ftatc. 

» - » - 

IV. All thefe different forms of government may 
be reduced to two general claffes, namely, to the 
fimple forms, or to thofe which are compounded or 
mixed, and which are produced by the mixture or 
aflcmbiage of the fimple forms. 

« 

V. There are three fimple forms of government j 
Democracy, Ariftocracy, and Monarchy. 

VI. Some nations, more diffident than others, 
Tiave placed the fovereign power in the multitude it- 
felf, that is to fay, in all the heads of families aflfem- 
bled and met in council, and fuch governments are 
called popular or Deniocratic, 

■» * . 

VII. Other nations of a bolder turn, pafling to the 

oppofite extremity, have, eftublilhcd 'Monarchy, or 
' ^ . • ' the 
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rfic government of One iingle man. 'thus MonalrcHy 
is a ftate, in which the fovereign power, and all the 
rights cflential to it, nefide precifcly in a fingle man, 
who lis tailed King^ Monarch, or Emperor. 

VIII. Others have kept a due medium between 
theft twd cxtremfes, and lodged the whole fovereign 
authority in a touncil cohipofed oiF fome feleft mem- 
behi ^^d this is the government of the Noblesj or 
the Ariftocr^tic gbvernment, 

IX. Laftly, other nations have Been perfuaded, 
that it *ras hecefTary, by a miiture of the fimple forms, 
to tftablifh i mixed or cbmpound government, and 
by making a divifion of the fovcreignty, to erttruft 
the diff(^rent parts of it to different hands ; to 
tempei-j for example. Monarchy with Ariftocracy ; 
and at the fame time to give the people fome fliare 
in the fovereignty ; and this may be executed difFer- 
crit ^ays. 

i. In order to have a more particular knowledge 
of the t)iture of thcfe different forms of government, 
\*re muft obferve, that as in democracies the fovereign 
is a moral perfon, compofcd and formed by the re- 
union of all the heads of families into a fingle will, 
fo there are three things abfolutely neceffary for the 
conftitution of a Democracy. 

i^ That there be a certain place, and certain re- ' 
gulatcd tithes for deliberating in common on the 
pUblic alFairs ; without this the members of the fo- 
T^ereign courtcil might aflfemble at different times, or 
in different places, whence factions would arife, " 

F 4 which 
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which would break the unity eflential to the 
ftatc. 

2°. It muft be eftablilhed for a rule, that the plu- 
rality of fuffrages fhall pafs fpr the will of the whole % 
otherwife no affair can be determined, it being im- 
po{&ble that a great number of people Ihould be 
always of the fame opinion. We muft therefore 
^fteem it the elTential quality of a moral body, that 
the fentiment of the greateft number of thofe who 
compofe it pafs for the will of the whole* 

3^ Laflly, it is effencial to the eftablifhment of 
a Democracy, that magiflrates ihould be appoitited 
to call the afTembly of the people in extraordinary 
cafes, CO difpatch ordinary affairs, in their name, 
and to fee that the decrees of the fovereign aflembly 
be executed 5 for fince the fovereign council ctonot 
always fit, it is evident that it cannot take care of 
every thing of itfelf. 



XL As for Ariftocracies, fince the fovereignty tt^ 
fides in a council or fenate, compofed of the princi- 
pal men of the nation, it is abfolutely necefTary that 
the fame conditions which are effential to the confti- 
tution of a Democracy, and which we have now 
mentioned, ihould alfo concur to eftablifh an Ariflo* 
cracy. 

XII* Bcfides, an Ariflocracy may be of two kinds, 
cither by birth and hereditary, or eleftive. The 
Ariflocracy by birth,^ or hereditary, is that which 
is confined to a certain number of families; ta 
which birth alone gives rjght,^ and which paffes 
fxQXa parents to their children, without any choice^ 
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tod to tl^ exclufion of all others. On the contrary, 
the eledive Arillociacy is that in which a perfon ar- 
rires at the government by eleAton only, and without 
recuving any right from birth. 

* 
Xni. In a word, it may be equally obferved of 
Ariftoaacies and Democracies, that in a popular 
ftate, or in a government of the nobles, every ciizen, 
or every menU>er of the fupreme council, has not the 
iiipreme power, nor even a part of it ; but this power 
relides either in the general aflembly of the people 
<:onvened according to the laws, or in the council of 
the nobles ; for it is one thing to have a/ ihare 
in the fovereignty, and another to have the right of 
ilifirage in an aflembly invefted with the fovereiga 
power* 

XIV. As for Monarchy, it is eftabliihed when the 
whole bo(]y of the people confer the fovereign power 
on a lingle man, which is done by an agreement be- 
twixt the king and his fubje^te, as we have before 
explained. 

% 

XV. There is therefore this eflential difference be- 
twixt Monarchy and the two other forms of govern- 
ment,, that, in Democracies and Ariftocracies, the aC'^ 
tual exercife of the fovereign authority, the decrees 
and deliberations depend on the concurrence of cer« 
t^ circumftances, times * and places ; whereas in a 
Monarchy, at leaft when it is fimple and abfolute, 
the Monarch can give his orders at all dmes, and 
in all places^ Rome u wherever the Emperor is. 

XVI, 
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XVI. AfxothBr remark, SVhtch very natai'ally 6c-» 
curs 6n this oecalioir, », that in a Monarchy, when 
lie king orders any thing contrary to jufticc and 
equity, he is certainly to blarney becaufe in hihi the. 
civil and phyfical wills are the fame thing. But when 
Ihe afleihbly of the pickle or a fenatc forin iny 
urijuft refolution; only thofc citizens or fenatdrsi 
^^ opinions carried thfc point; render themfdycS: 
truly culpibldj and not thofe who were of the oppo-^ 
fite opinion. . Let this fyfEce for the fimple forms of 
gbvernmeat; 

XVII. As for mixed or compound governments, 
tiiey arc cftablifhed, as we have obfervcd, by the 
concurrence, of the thrfee fimple forms, of only of 
two; when, for example, the king, the nobles, 
and the people, or only the two laft, fliare the dif- 
ferent parts df Ihe fovcreignty between thehi, fo that 
the one adminiflers fcxrle parts of it,. and the others 
the reft. This comHnation may be made in various 
manners^ ai we fee in moft tepilbllics. 

XVIII. *Tis true, to confider fovereignty in itfelf, 
and in the height df plenitude and perfediori, all the 
rights, which it includeSj ought to belong to one 
fingle perform, of to one body without divifion or 
fharing ; fo that there be but. one fupreme will to 
goverh tlieftatc, There cart not^ properly fpeaking, 

^ he ' fevcral fovereigns in a ftate, fo as to a<fk ^ 
they plcafe, independently' of, and even in 4 man- 
ner oppofitE to each other. This is nK)rally impoffi- 
bk, and . would tend manifeftly to the ruin anfd de- 
flrudion of the fociety. 

. :. 2 XIX. 
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XIX. But this unity of the fupreme power doeg 
not hinder the whole body of the nation^ in whom 
this power ori^nally refides, froiA regalMtihg the 
government by the fundaiti^tal law, in fuch a nlan^- 
ner as to commit the exercife of the different parts ^ 
the fovcrcign power to diflfereftt perfoils or different 
bodies^ who may afl independently of each other^ 
in the extent of the rights committed to them, biit 
always in a manner fubordinate to the laws from 
which thty hoW thefe rights. 

XX. And provided the fundamentiil laws, which 
cftabliih this l^Jecics of divifion erf* the fovereigntjr^ 
regulate thd refpeftive limits of the power of thofe 
to whom they commit them, fo that we may 
eafily fee the extfcnt of the jurifdldlion of each of thefe 
collateral poWers ; this divifion produces neither a plui^ 
rality of fovettigns^ hor an oppofition betweien them^ 
nor any irregularity in the goverlimcilt. 

XXI. In ^ word, there is never here, properly 
fpeaking, but one fovereign, who has the plenitude 
of fovcretgncy in hirtlfelf. There is but 6ne fupreme 
will. This fovereign is the body of the people^ 
formed by the union of all the orders of the ftatc^ 
and this fuprerrie Will is the vc^y law, by which, the 
whole body of the nation makes its will, knowh.^ 

XXII. Thofe, who thus (hare the fcyettiffitf 
among them, are properly no more than the exe- 
cutors of the lawy iince it ii frotn the law itielf chat 
they hold their power. And as thefe fundamental 
laws are real covenants^ or what the civilians call 
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faSIa conventa between the diflferent orders of the re- 
public *, by which' they mutually ftipulate^ that 
each Ihall have fuch or fuch a part of the fovereignty, 
and that this (hall eftabliih the form of government^ 
it is tvident that, by this riieans/ each of the con* 
trafting parties acquires a primitive right not only 
of excrcifmg the power granted to it^ but alfo of re- 
taining that right. 

XXIII. Such party cannot even be div^ftcd of its 
right in fpite of itfelf, and by the fingle will of others, 
fo long at leaft as it ufes its right in a manner con- 
formable to the laws, and not manifeftly or totally 
•oppofite to the public good. 

XXIV. In a word, the conftitution of thefc go* 
Tcrnments can Be changed only in the fame manner, 

, and by the fame methods, by which it is eftablifhed, 
that is to fay, by the unanimous concurrence of all 
the contrafting parties who have fixed the form of 
government by the primitive contraft of aflbciation. 

XXV. This CBconomy of the government, this 
conftitution of the ftatc, by no means deftroys the 
unity proper for a moral body compofed of feveral 
perfons, or of feveral bodies, really diftind and fepa- 
rate in thcmfelves, but joined together in a recipro- 
cal^ engagement by a fundamental law, wluch makes 
but one of them. 

XXVI. From what has been faid on the nature 
of mixed or compound governments it follows, 
that in all fuch, the fovereignty is always limited j 

• Sec pirn I. chap. 7. No* 35 f^c* for 
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for as the difFcrcnt branches are not entruftcd to 
a fingle perfon, but lodged in different hands, the ' 
power of thofe, who have a (hare in the government, 
is, by this very nieans, rcftrained ; and the power 
of the one keeps the other in awe, which produces 
fuch a balance of power and authority as fecures the 
public good, and the liberty of individuals. 

XXVII. But with refpeft to fimple governments 1 
tn thefe the fovereignty may be either abfolute or li- 
mited. Thofe wha are pofTefled of the fovereignty 
exercife it fometimes in an abfolute, and fometimes 
in a limited manner, by fundamental laws, which fix 
bounds to the fovereign, with refpeft to the manner 
in which he ought to goveri). 

XXVni. On this occafion k is expedient to ob« 
ferve, that all the accidental circumftanccs, which 
can modify fimple Monarchies or Ariftocracies, and 
which, in fome meafure, limit fovereignty, do not, 
for that reafon, change the form of government, 
which flill continues the fame. One government may 
partake fomewhat of another, when the manner, in 
which the fovereign governs, feems to be borrowed 
from the form of the latter, but it does not, for that 
reafon, change its nature. 

XXIX. For example, io a Democratic (late, the 
people may entnift the care of fevcral affairs either to a 
principal member, or to a fenate. In an Ariftocraticai 
ftate, there may be a principal magiftrate invefled with 
a particular authority, or an affembly of the people 
to be confulced on fome occafions. Or laflly, in a 

Monarchic 
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]|4oiMrchic date, important; a0>ir$ iriay be laid bcfer^ 
a fi^nate 0:?r« But all thefb accidental ci;rcumftance$ 
do by no means change the form of the government a 
there is not a divifion of the fovereignty on this ac-- 
Cfi^nt \ and the ftate flill continues purely either De^^ 
jnocratic^ Ariftocratic^ or Monaf qhic^ 

XXX. In a word, there is a great difference be- 
tween exercifing a proper {x^wer, a^di a^iiing by a 
fcureigii and precarioys power, which nuiy every |ni<* 
Qute^,b6 taken ^w^y by him^ who gave it* Thu^ whaft 
qonflitutes the effen^al charaftonftiq of ml^ed oc com^ 
poUfOd CQmmoQweaJiths, and diftingui(hes %ktm frQUt 
Qmple govei-nn^nts, i$, that th^ differtnc eufders ofi 
the ftate, who have a C^c in the foveteignty^ psofn 
feis the rights which they exercife by an equal title, 
that h to lay, by virtue of the fu(uian)ental! law, and 
not by the title of limple comndiilioQ, a3 if tjic onet 
was only the ^[linifter or executor of the will of tht: . 
other. We muft therefore carefully diftUigiLiifh be-^ 
tween the form of government, and the m^nnof of 
governing. 

XXXI. Thefc are the principal obiervadooft whicb 
occur with relpeft to the various, foema of govern- 
ment. Puffendorff explains himfelf in a fom^what. 
different manner, and calls thofe governments- irre- 
gular ; which we have called mixedT and regular, the 
fimple governments *. 

XXXII. But this regularity is. only a regularity 

m idea ; the true rule of praftice ought to be that: 

* ^ce Law of Nature and Nations, hook VII. chap. 5. 

which 
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whiph is mpft (^opSotm^hk ta the ^4. of civi(*^e« 
tieS) fuppofing men co be fuch ^ (t^^^ ordir^arUy- ^r^ 
and taking the conunon ftai(e of t^a world iAtg t)^ 
account, according to the experience of all places and 
all ages. Now on this footing, the (tates, in whjch 
the whole depends 90 a fingle wiit,; ^rd fo^ %* &omf 
being h^ppy^ tba,t 'tis cercau^ th;^;^ f^t^e^^ ^gv^ ti\% 
010^ frequent r-eafpns for l%m^a|u% f 1^ V?A ^ ^%i> 
ji^ur^ independency;. 

3PJ;3^IIL ^fides ip is v«h, ijfee, ^o4y p$)ii.w?, M 
yi^lth t^e bun>^ body y there is a^ (^eren(;e bptveeOi 
a^ foi^n^ and a ^atljiis^ic i^ate. 

XijpaV. Thefc diiprdf rSi afUe eijBhcr firo/n, thfe 

4^ of tJif fo^creign po»r% W from* tihp b^, CQnn 

ftitutipa of the flajto, g^d ti^ C4!u^ of tlie9> aj^ t^ 

\ft fought for cither ipthe failings of thofe whp. §Qi-, 

• vern, or in the defedts of the government itfelf^ 

, XXX^V, In Monarchies^ the faultsi of tlic pprJbn 
are, when the king has not the qualities neceflary for* 
ceigning> wiien he has little or i)q ^tl^chn^ent to the> 
public gpodf 4nd' when he delivers bis fubj^i^s up. 
^ ^ prey, cither to thp ayariqe or ^pibition of hisi 
minifters ^c. 

XXXVI. As for, Ariftocracics^ the faults of the* 
perfons are when, by intrigue and other finifter me- 
tj^dods,' thqy bring intp the eouncil^ either wick.ed' 
m^, or fpch as a^-e incapable of bufinefs, while mqn : 
of merit are excluded ; when faftions and cabals are^ 
fprmed j and vihen the ngbles treat the populate aa 
i^ySk &fr. :jvXXVII. 



i 
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tJDCXVII. In fine, we fometimes fee alfo in De* 
mocracies, that their aflemblies are difturbed widv 
broils, and merit is oppreffcd by envy (Sc. 

XXXVni. As for the defefts of the government, 
there may be various kinds of them« For example, 
if the laws of the ftate are not conformable to the na- 
tural genius of the people, as if they tended to en* 
gage in war a people, that is not naturally warlike, 
but proper for the arts of peace ; if thefe laws are 
not agreeable to the fituation and the <}ualities of 
the country : it is bad conduft, for inftance, not to 
promote commerce and manufadures, in a country 
which is well (ituated for that purpofe, and produces 
commodities with which a trade can be carried on. 
If the.conftitution of the ftate renders the difpatch of 
affmrs very flow or difficult, as in Poland^ where the 
oppofition of one member of the aflembly diffolves 
the diet. 



XXXIX. We generally give particular names to 
thefe defefts in government. Thus the corruption 
of Monarchy is called Tyranny.' Oligarchy is the 
abufe of Ariftocracy \ and the abufe of Democracy 
is called Ochlocracy. But it often happens that 
thefe words, in their appellation, denote lefs a defeft 
of diforder in the ftate, than feme particular paflfion 
or difguft in thofe who ufc them. 

' XL. To finifli this chapter, nothing remains, but to 
fay fomething of thofe compound forms of government 
which are formed by the union of feveral particular ftates. 
Thefe may be defined an aflemblage of perfed ftates 
z ftriaiy 
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ftri&Iy united by fome p^ticular bond» to thac 
they feem to make but one (ingle body wich re- 
{pt£t to the aff«rs which intereft them in common^ 
iho* each o( them alfo preferves the fovereignty full 
and entire^ independently of the others. 

XU. This afTcmblage of ibites is formed either 
by the union of two or more diftindt dates, under 
one and the,.iame king ; as for inftancei England^ 
ScotUmd^ and Inland^ before the union lately made 
between Ep^land and Scotland ; or when feveral in« 
dependent ftates agree among themfelves to form but 
one fingle body : Such are the united provinces of 
the Netberknds^ and the Swifs cantons* 

XLIL I'he firft kind of union may happen, ei^ 
ther on account of a marriage, or by virtue of a fuc« 
ceflion, or when a people choofes for a king, a prince 
who was already fovereign of another kingdom ; fo 
that thefe different dates come to be united under a 
{Hiqpe who governs each of them in particular by 
their refpedive fundamental laws. 

♦ 
XLUI. As for the compound govemments,whi(cIi are 
formed by Ihe perpetual confederacy of feveral dates, 
it is to be obfcrVcd, that this confederacy is the only 
means by which feveral fmall dates, too weak to 
maintain themfelves feparately againd their enemies^ 
can preferve their liberties. 

XLTV. Thefe confiedcratc dates engage to each 
other only to exercife, with common content, cer« 
tain parts of the fovereignty, efpectalJy thofe whieh 
. Vol. II; G relate 
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relAte to their mucual defence againft foreign enemies^ 
But each of the ccHifederate parties retains an entire 
liberty of cxercifing as it thinks proper, thofe parts 
pf the fovercignty which are not mentioned in the aft 
of confederacy, as parts that ought to be exercifed 

in common. 

> 

XLV. Ltftly, it is abfolutely neceffary, in con* 
federate ftates, to afcertain fome time and place for 
aflembling when occafion requires, and to inveft fome 
mtmber with a power of calling the afiembly for ex* 
traordinary affairs, and fuch as will not admit of de* 
lay. Or, by going another way to work, they may 
eftablifh an afiembly which always fits, compoied of 
the deputies of each ftate, for difpatching common 
affairs according to the orders of their fuperiors. 
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^ effay on this queftion^ Which is the bcft form 

of government ? 

h *^ I ^ I S certainly one of the fineft queftions in 
J^ politics, and that which has moft divided 
the men of genius, to determine, Which is the befi 
ferm of government ? » 

II. Every form of government has its advantages 
and incor\veniencies, which are infeparable from it. 
It would be in vain to feek for a government perfed 
in every rcfpcft, and however perfeft it might appeiftr 
-io fpeculaiion, yet 'tis certain, that in praftice, and 

X - under 
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uackr the admintftration of n^n^ tt mil itfways bc^*" 
companied with fonac defe^ fo long as mtn goyertt 
men. 

IIL But if we cannot arrive at the height of per- 
feftion in this point, 'tis , nevertheless certain, that 
there is a greater and a Teis, or difierem^ degrees be* 
tween which prudence mufl: determtae. That go- 
vernment ought to be accounted the moft perfe£b, 
which beft anfwers its end, and is accompanied with* 
the fewed inconveniencies. Be this as it will, ther 
examination of this queftion furniflies very ufefiil in** 
ftru&ions both to fubjeds and fovereigns. ^ 

i 

IV. 'Tis long fince difputes have been made oit 
this fubjeft ; and there b nothing more interefting 
upon the topic, than what we read in the father of 
hiftory, HarodatuSy who relates what pafled in the 
council of the fcven chiefs of Perjia^ when the go** 
vernment was to be re-e(labiiihed after the death of 
CamijfiSyZXiA the punifhment of the Magus^ who bad 
viurped the throne under a pretext of being Smerdis 
the fon of Cyrus. 

V. Otanesm^ of opinion, that P^^fhould^be made 
a republic, and fpoke nearly in th^ following ftraitt. 
** I am not of opinion that we fhould lodge the go^ 
•* vernment in the hands of a finglc perfon. Ye 
*' know to what cxccfs Camhyfes went, and to what 
** degree of infokncc , we have fcen the Magus ar- 
rive : how can the ftate be well governed in a 
noonarchy, where a ftngte pferfon is permitted to do 

** every dung accordkig to his plcafure? An au- 
"' : G 2 l[ thority, 
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•* thority, without a check, corrupts the moft vlrtu- 
** ous man^ and deprives him of his beft qualities. 
Envy and infolence arife from prefent riches and 
profperity; and all other vices flow from thefc 
two, "When a man is poflfeflfed of every thing. 
Kings hate virtuous men who oppofe their unjuft 
defigns, but carefs the wicked who favour them. 
A fingle man cannot fee every thing with his own 
eyes^ he often lends a favourable ear to bad 
reports and falfe accufations i he fubverts the Iaw» 
^' tod cuftoros of the country ; he attacks the ho- 
nour of women, and puts the innocent to death 
by his caprice and his power. When the people 
have the government in their hands, the equality 
♦* among the members prevents all thefe evils. The 
•* magiftrates are, in this cafe, chofcn by lot ; they 
** render an account of their adminiftration, and 
they form all their refolutions in common with 
the people, i am therefore of opinion, that we 
Ought to rejeft Monarchy and introduce a popular 
government, becaufe we rather find thefe advan- 
tages in many, than in a fmgle perfon.^ This 
was the opinion of Otanes. 
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VI. But Megabyjh^ (poke in favour of Ariftocricy. 

I approve (fald he) of the opinion of Otanes with 
** rcfpcft to exterminating Monarchy, but I believe 

he is wrong in endeavouring to perfuade us to trufl: 

the government to the difcretion of the people; 

for it'^ certain, that nothing can be imagined more 

foolilh and inlblent than the populace. Why 
•* Ihould we rejcQ: the power of a fingle man, to deli-^ 

vcr up ouriclvcs to the tyranny of a blind and diC- 

•* orderly 
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** ordtrly multitude ? If a king fets about jmy en- 
terprize, he is at Icaft capable of liftcning to 
others i but the people is a blind monfter, equally 
dcftitute of reafon and capacity. They are un- 
acquainted both with decency, virtue, and their 
own interefts. .Tbey do every thing with prccU 
^* pitation, without judgment, and without order, 
and refemble a rapid torrent, which can have no 
" bounds fct to it. If therefore ye wifh the ruin erf 
the FerJtanSy eftablilh a popular govcrnmenc 
** among them. As for myfclf, I am of opinion, that 
** we (hould make choice of fome virtuous men^ 
^^ and lodge the government and the power in their 
*• hands," Such was the fcntiment of M^abyfes. 

yil. After him^ Darius fpoke in the following 
terms. *' I am of opinion, that there is a great 
** deal of juftice in the fpeech which Megahyfes has 
'* made againft a popular date \ but I alfo think^ 
** that he is not intirely in the right, when he prefers 
•' the government of a fmall number to Monarchy. 
^^ 'Tis certain, that nothing can be ima^ned better, 
** or more perfeft, than the government of a virtu- 
^' ous man. Befides, when a fingle man is the 
^^ nufter, it is more difHcult for enemies to difco- 
** ver fecret counfels and emerprizes. When the ' 
** governmeift is in the hands of many, it is im^* . 
** poffible but enmity and hatred muft arife among 
•* them 5 for as every one wants that his opinion ^ 
" Ihould be followed, they gradually become ene- 
\^ mies. Emulation and jealoufy divide them, and 
*•' then their hatreds run to excels. Hence arife fc- 
^ ditions \ froni feditions, murders \ and from 

G 3 ** muc* 
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*** murders and blood, we fee a monarch become 
'^^ infenfiWy ncceflary. Thus the gpvcrnment a!- 
^* ways falls into the hands of ^ fingle pcrfon. In 
^ a popular ftate, there muft neceffarily be a great 
** deal of malice and corruption. It is true, equa- 
lity 'generates no hatred, but it foments friendlhip 
among the wicked, who fupport each other, till 
•* fome man, who has rendered himfelf agreeable to 
'* the people, and acquired an authority over the 
^* multitude, difcovers their frauds, and expofeis 
^ their perfidy. Then fuch a man (hews himfclF 
•^ truly a monarch ; and hence we may know that 
** Monarchy is the moft natural government, fince 
*^ thefeditions of Ariftocracy, arid the corruption of 
*^ Democracy, have an equal tendency to make us 
^* have recourfe to the unity of a fupreme power/* 

The opinion of Darius was approved, and the go- 
vernment of Perjia continued monarchic. We thought 
this paflage of hiftory fufficiemly intcrefting to he 
telated on this occafion. 

« 

* VIII. To determine furely, with refpe<5 to this 
queftion, We muft trace matters from their princi- 
ples. Liberty, under which we muft comprehend 
^11 the moft precious goods, has two enemies to b6 
afraid of in civil focicty. The firft is licentioufnefi, 
• diforder and corifufion •, and the fecond is the op- 
preflion arifing from tyranny. 

IX. The firft of thefe evils arifes from liberty it- 
fclf, when it is not kept in due order. 

The fecond, from the remedy which mankind have 
contrived ag2ttnft this firft evil, that is, from fovereignty, 

X. 
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X. The height <^ bappiocfs and human prudence 
» to know how to guard againft chefe two enemies t 
the only method of dding fo is to have a well concerted 
fovefeignty, a government formed with fuch precaur 
tions^ as^ by bani(hing licenfioufnefs, not to intro^ 
duce tyranny. 

XI. 'Tis therefore in this happy temperament that 
we can find the general idea of a good government* 
It is evident, that the government which avoids the 
extremes, is fo well adapted for the prcferving of . 
good order, and for providing againft the wants of 
the people both at home and abroad, that it lieaves^ 
at the fame time, fufficient fureties to the public^ 
that this end ihall never be varied from. 

XII. But among all governments,!. Which apy 
proachcs moft to this perfeftion ? Before we anfwer 
this queftion, 'tis proper to obfcrv^ that it is very 
different from this. Which is the ■ moft lawful go- 
vernment ? 

* * - " 

XIII. As for this laft queftion, 'tis certain, that go« 
yernments of every kind, which are founded on the 
free acquiefcence of the people, whether cxprefs or 
juftified by a long and peaceable pofteiliony are all 
equally lawful, fo long at leaft as, by the intention of 
the fovereign, they tend to promote the happinefs of 
the people : thus no other caufe can degrade a govern^ 
ment, but an open and adual violence, either in its 
eftabliftimiQnt) or in its exercife *, I mean ufurpation, 
or tyranny. 

Ga XW. 
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XIV. To return to the pnncipal queftion, I affirm, 
that the beft government is neither abfolute Monarch/, 
nor that which is entirely popular : the firft is too 
ftrong, encroaches too much on liberty, and inclines 
too much to tyranny ; the fecond is too weak, de- 
livers the people top much to then^felves^ and tenda 
to confufion and licentioufnefs. 

XV. It were to be wiftied^ for the glory of fovo- 
reigns and for the happinefs of the people, that wc 
could contcft the faft with refpcft to abfolute govern^ 
ments. I venture to affirm, that nothing can be 
compared to an abfolute government, in the hands of 
a wife and virtuous prince. Order, diligence, ie- 
crecy, quicknefs in execution, the greateft enter- 
prizes, and the mod happy executions, are the cer- 
tain efFeds of it. Dignities, honours, rewards and 
punilhmcnts, are all difpenfed under it with juftice 
and difcernment. So beautiful a reign is die golden 
age. . - - ' ^ ....,, 

« 

XVI. But to reign in this manner, a fuperior ge- 
nius, aperfeft virtue, great experience, and an un- 
interrupted application, are neceflary. Man, in fo 
high an elevation, is rarely capably of fo many 
things. The niultitude of objefts diftradts him, 
pride fcduces him, pleafure tempts him,/ and flattery, 

. which is the bane of the ^eat\ does him more injury 
than all the reft. It is difficult to refill fo many 
fi^ares *, and what generally happens is, that a prince, 
mailer of all, eafily becomes a prey to his paffioos, 
and confcquently renders his fubje<!^ miferable. . 

xvn^ 
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^ XVII. Hence procccdsthedifguftofpcoplctoahfo- 
lute governments, and this diiguft fometimes rifes to 
averfion and hatred. This has alfo given occafion 
to politicians to n\ake two iniiportant reflexions. 

The firft is, that, In an abiblute government, it 
is rare to fee the people intereft themfelves in its pre- 
ftrvarion. Wearied with the burdens they bear, 
they long for a revolution, which cannot render 
their fituation worle. 

The fecopd is, that \t is the intereft of princes to - 
engage the people in the maintenance of their go* 
vernment, and for that purpofe to give them a (hare 
in it, by privileges which fecure their liberty. No- 
thing is more proper to promote the fafety of princes 
at home, ^eir power abroad, and their glory in ill 
refpeds. 

XVni. It has been faid of the Roman people, 
that, fo long as they fought for their own interefts, 
they were invindble ; but, as foon as they became 
Haves to gbfolute mafters, they grew cowardly and 
daftardly, aiid aiked for no more than bread and pub« 
lie diveriions, Panem 6? Circenfes. 

XIX. On the contrary, in ftates where th<^ people 
have fome (hare in the government, all the individu- 
als intereft themfelves in the public good, becaufe 
each, according to his quality or merit, partakes of 
the good fuccefs, or feels the lofs. Tlus is what 
renders men dexterous and generous, what infpiret 
them with an ardent love of their country, and with 
an invincible courage, which b proof againft the 
greateft misfoitunes. 
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XX. When Hojmibal had gained four ^ftorics 
over the Romans, and killed more than two hundred 
thoufand of tbeoi, when, nouch about the fame time, 
the two brave Scv^oi had been cut in pieces in 
Spain^ befides feveral conQderable lofTes at fea, . and 
in ^Hily^ who could have thought that Rome could 
have refilled her eneoues ? However the virtue of 
her citizens, the love they bore thieir country, and« 
the intereil they had in the governni^nt, augmqnte^ 
jhe ftrcngtb pf that republic in the midft of her ca- 
lamities, and at lafl: flxe furnxountcd every thing- 
AnK)ng the Lacedemonians Md:Jthenians we find fc^ 
veral examples which, prove this truth. 

; XXI. AU th^fe advantages are not found in ai?ior 
lute governments. We may juftly affirm, that it i^ 
an eiTential fault in them not to intereft the people in 
their, prefcrvationt that they arc too violent, tetjd too 
HHich to opprelfion, and not enpi^h to the good of 
thefubjcfts. . . 

XXIL Such are abfolute gwernments : the po» 
pular are no better, and we may lay they have no* 
thing good but liberty, and that they leave the pto^ 

« . .. ■ '. 

XXI IL Abfolute governments have at leaft two 

\ad vantages : the firlt is, that now^nd then they hav? 

h^py intervals when they are in the hands of goo<^ 

- prtQce$ : the fecond is, t^ they hav^ more focce^ 

^^ivity^ and quicknefs of execuDon* 

XXIV. Butapopulargoverhn^enthas none of theie 

advantages'^ 
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^dirantages ; formed by the multitade, it aflUmeB all 
the charadters of it. The multitude is a mixture of 
all kinds of people, a few men of parts, fome who 
have good fenfe and honeft intentions ; but a far 
'greater number who cannot be depended upon, who 
have nothing to lofe, and who confequently cannot 
be fafely trufted. Befides, a multitude always pro^ 
Huces flownefs and dtforder. Secreq^ and forefight 
are advantages unknown to it. 

XXV. liberty is not wanting in popular ftates ; 
they have rather too much of it, and fince it d^;ene^ 
rates into licentioufnefs. Hence it is that they are 
weak and daggering. Commotions at home, or at- 
iacks^ iram abroad, often throw them into coofterna- 
tion : kis their ordinary fate to be the prey of the 
amotion of ibme citizens or fome Grangers, and 
thus to pafs from the greateft liberty to the greateft 
flavery. 

XXVI. This is proved by the expmence of a 
hundred different nations. Even at prefent, Poland 
is a ftriking example of the defefbs of popular go- 
vernment from the anarchy and diforder which reigns 

, there. It is the fport of ia own inhafcitahts and of 
foreigners, and often a 6eld of blood i becaufe, un<- 
der the appearance of a Monarchy, it is in reality too 
popular a government. 

XXVII. We need only read the hillories of FUh 
fence and Genoa^ to fee a lively picture of the misfor- 
tunes which republics fuffer from the multitude when 
it wants to govern. The antient republics^ efpecially 

' ^ '^ Athens^ 
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AthenSy the rrtoft confidcrablc of thofc in Gree4^ 
place this truth in a ftill clearer light. 

% 
m. XXVIII. In a word, Rome perifhed in the hands 

^^ of the people ; and royalry gave birth to it. The 

Patricians, who compofcd the fenatCj by freeing it 

from royalty, had rendered it miftrefs of Italy. The 

people, by means of the Tribunes, gradually uftirped 

the authority of the fedate. From that time dUct- 

pline was relaxed, and gave place to licentioufnefs. 

At laft the republic was, by the hands of the people, 

reduced to the grcatcft flavcry. 

% XXIX. 'Tis not therefore to be doubted, after /b 
many proofs, but popular governments are the weak* 
eft and worll of all others. Certainly if wc confider 
the education of the vulgar, their application to la- 
bour> their ignorance and brutality, we muft readily 
perceive, that they are made to be governed, and 
not at all to govern others ; and that good order» 
and their own advantage, forbid them to interfere 
with that charge. 

XXX. If therefbre neither the government of the 
multitude, nor the abfolute government of a (ingle 
perfon, are proper to procure the happinefs of a peo- 
ple, it follows^ that the beft governments are thbfe 
which are fo tempered, that, by equally avoiding 
tyranny and licentioufnefs, they fe'cure the happinefs 
of the fubjcdfcs. 

£ 

XXXL There are, in general, two wajrs of find- 
ing this temperament. - . ' 

3 The 
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The firft confifts in lodging the fovercignty in z 
council (o compofed) both as^to the number and 
choice of perfons, as that there may be a moral cer« 
tainty that they (hall have no other interefts than 
thofe of the community, and that they fhall always 
give a faithful account of their condud to it. This is 
what we fee happily pradifed in mofl: republics. 

XXXIL The fccond is, by fundamental laws, to 
limit the fovereignty bf the prince in monarchic ftatcs, 
or to give the perfon, who enjoys the honours and 
title of the fovercignty, only a part qf the fovcrcign 
authority, and to lodge the other in different hands, 
for example, in a council or parliament. This is 
what produces limited monarchies *, 

XXXIII. As for Monarchies, it Ts proper, for ex- 
ample, that ;the military power, the legiflative power, 
and that of raifing taxes, fhould be lodged in 
different hands, to the end that they may not be 
cafily abufed. 'Tis eafy to conceive, that thefe mo- 
difications can be made in different manners. The 
general rule, which prudence direfts to follow, is tp 
Umit the power of the prince, fo that nothing may 
be dreaded from it y but at the fame time not to go 
to exccfs, for fear of weakening and enervating the 
government altogether. 

XXXI \r. By following jhis jiift medium thcpco-» 
pic will enjoy the mofl perfeft liberty, fmce they 
have all the moral fureties that the prince will not 
abofe bis power. The? prince, on the other hand, 

• Sec part I. (iag 7. 5- *^> ^^* * 

being, 
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being, as it were, under a neccflity of doing, his dufjr, 
confiderabiy ftrei^tfaens hb ai^hority, and enjoys tbe^ 
greateft h^)pinefs and the moft folid glory : for as 
the felicity of ^ the pec^le is the end of government, 
k is alfb the fureft foundation of the throne. See 
what has been already £ud on this fubjed. 

XXXV. This (pedes of Monarchy, limited by a 
mixed goremment^ unites the principal advantages 
of aUblute Monarchy, and of the Ariftocratit and 
popular governments ; and at the fame time avoids 
the dangers and inconveniencies wMch are peculiar 
to each. This then is the haf^y temperament wUch 
we feck for. 

XXXVL This is alfo what has been proved by 
the experience of all ages. Such was the govern- 
ment of Sparta *, Lycurgus, knomng that the three 
forts ci fimple governments had each very gr&t in- 
conveniencies ; that Royalty eafily degenerated into 
arbitrary pOwer and tyr^iny -, that Ariftpcracy dege- 
nerated bito an unjuft governmrat d fome particu* 
JarS) and Democracy into a wild donrinioo without 
rule, thought it expedient to comtHne thole three 
governments in that of Sparta^ and mix them, as 
it were, into one» fix that they might fore as a re* 
medy^ and counterpoifc to each other. This wife 
legiflator was not deceived, and no republic has 
longer preferved its laws^ cuftoms, and liberty^ 
tiian that of Sparta. 

XXXVII. It may be fatd» that the govemmoit of 
tiiQRmant under the republici united m fome meafurc^ 

3 « 
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^ that of y^/4, the rfiree k\nd& <rf authofkf. Thd 
coftfals held the ptace of kingd, tl^ fenatc formed 
the public council, /nd the people had alfa fotM 
ihare in the adminiftr ati^n of aSsAn* 

XXXVIII. If more modern examples are waRted^ 
is not England at prefent a proof of the goodnefs of ' 
• mixed govenimeiits and' temperate monarchies ? Is 
there a nation, every tiling confidered, which cnjoyi 
more prcrfperity at home, or more renown abroad? 

. XXXIK. The northern nations, who took pof* 
feflion of the Reman empire, had carried into the 
countries, where they eftablifhed themfelres, that 
Q)ecies of government which was then called Gotbic. 
They had kings, lords, and commons; andexpe^ 
rience proves, that the ftates, who have retained 
that form of goYcmmeiit, have prdpered much 
better than thofe who have reduced all to the abfo- 
lute government of a Imgle man. 

XL. As for Ariftocratic governments, we muft 
lirft diftinguifh Ariftocracy by birth, from that which 
is cleftive* Ariftocracy, by birth, fc^s ftveral ad- 
vantages, but it has alfo very great inconveniencies. 
It infpires the nobility, who govern, with pride, 
and it entertains, between the grandees and the peo- 
ple, a feparation, a contempt, and a jealoufy, which 
produces great evils. 

XLL But deftive Ariftocracy has' all the ad- 
Vantages of thie former, without its defcAs. As 
there is no ^vikge of cxcluflon, and as the doot 

to 
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to emi^dyirients is open to all the citizens, we find 
neither pride nor reparation amortg (hem. On the 
contrary^ there is a general emulation among all the 
memben, winch turns everything to the public good* 
and contributes infinitely to the prciervation of li- 
bcrty# 

XLII. Thus if we fuppoie that^ in an eledive* 
Ariftoaacy, the foverdgnty is in the hands of a 
council fo numerous, as to include in 'm boCbm the 
moft important interefts of the ftate, and never to have 
any oppofite to them : If befides, this council is 
fb fmall, as to maintain order, concord and fecrecy 1 
if it is chofen from among the wiieft, and moft 
virtuous of the citizens ; and laftly if the authority 
of this council is limited and kept within rule 1 it 
cannot be doub:ed but fuch a government h very 
j^per of itfelf to promote the happnefs of a nation* 

XLin. What is moft delicate in thefe govern? 
ments, is to temper them in fuch a manner, as that, 
«t the fame time, that the people ^re affured of their 
liberty, by giving them fome (hare in the govern- 
ment, not to pu(h thele aflurances too far, and make 
the government approach too much to Democracy : 
for the reflections we have qiade before fuificiently 
evince the inconveniencies which would refult from 
this. ^ 

XUV. Let us therefore conclude, from this exa<» 
mination of the different, fi^^Os of government, that 
the beft.are either a limited Monarchy, or an Ariftocracy 
tempered with Democracy, by fome privileges \q fa- 
vour of the body of the people* xLv* 
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XLV, 'Ti5 true, in reality, there arc always fome 
deduftions to be made from the advantages which 
we have afcribed to thefe governments •, but this is the 
fault of men, and not of the eftablifliments. The 
confticution is the moft perfeft that can be imagined, 
and if men fpoil it by their vices and follies, this is 
the nature . of all human affairs ; and (ince a choice 
muft be made, the bed is always that which is at- 
tended with the feweft inconveniencieSi 

* 

XLVI. In a word, if it (hould ftill be afked, 
which government is beft? I would anfwer, that all 
good governments are not equally proper for all na- 
tiotis, and that, in this point, we mufl have a re-* 
gard to the humour and charader of the people, and 
to the extent of the ftates* 

XLVII. Great dates can hardly admit of re- 
publican governments •, hence a monarchy, wifely li- 
mited, fuits them better. But as to ftates, of an or- 
dinary extent, the mod advantageous government 
for them^ is an eledive aridocracy, tempered with 
fome refervcs in favour of the body of the people. 



CHAP. m. 

Of the different ways of acquiring fovereignty. 

I. ' I ^ H E only lawful foundation of ^1 acqui- 

X fition of fovercignty, is the confent^ or 

the wiU of the people ^. But as this confent may be 

* On tins fubje^, fee part I. chap. 6. 

yoi, II. H given 
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^vcn ififfcrcnt ways, accordmg to the' dlflFcr- 
cnt circumllances which, accompany it -, hence it is 
dut we diftinguilli the difierent ways of acquiring 
fovcrcignty. 

n. Sometimes a people are conftrained, by forc^ 
of arms, to fubrait to the dominion of a,conqaeror ; 
Ibmetimes alfo, the people, of their own accord^ 
give the fovereign authority to fome perfon; with a 
full and entire liberty. Sovereignty may therefore be 
acquired either in a forced manner and by violence^ 
or in a free and voluntary manner. 

IIL Thefevdiflrerent acquifitions of ibvercignty may 
agree in fome meafure to all forts of governments ; 
but as^ they difclofe themfelves moft vifibly in mon- 
archies, fo it (hall be principally with refpe<ft to thefe^ 
that we (hall examine this point. 

. i^. OfCmqHefi. 

IV. Sovereignty is fometimes acquired by force^ 
or rather it is feizcd by conqueft' or by ufurpation, 

V. Conqueft is the acquifition of fovercignty, by 
the fuperiority of a foreign prince's arms, which at 
laft reduces the vanquilhed to fubmit to his govern- 
ment. Ufurpation is properly tnade by a perfon 
namrally fubmitted to him from whom he wrefts the 
fovcreignty 5 but cuftoni often confounds thefe two 
terms. . 

VL There are fcveral remarks to be made on 

conqueft. 
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tonquefl-, ccuHdered as a means of acquiring the Ah 
Vcrcignty, 

1**. Conqueft, confidered in itfclf, is rather the 
occafion of acquiring the fovereignty, than the in>- 
mediate caufe of this acquifition.' The immediate 
caufe of the acquifition of Sovereignty, is the confenc 
of the people, either tacit or expreflcd. Without 
this content the (late of war always fubfifts between 
two enemies, and the one is not obliged to obey 
the other. All that can be faid is, that the confent * 
of the vanquiflied is extorted by the fuperiority of 
the conqueror. 

VII, 2"^. All lawful conqueft fuppofes, that the , 
conqueror has had juft reafon to wage war againft 

the vanquifhed. Without this, conqueft is by no 
means, of itfelf, a juft titles for a man cannot ac^ 
quire a fovereignty over a nation, by bare feizure^ 
as over a thing which belongs to no body. Thus 
when Alexander waged war againft diftant peo|)le^ who 
bad never heard of his name, certainly fuch a con- 
queft was no more a lawful title to the fovcrcigmy, 
than robbery is a lawful means of becoming rich. 
The quality and number of the perfons do not change 
the nature of the adion, the injury is the fame^ 
and the crime equal. 

VIII. But if the war is juft, the conqueft i;s alfo 
the fame : for firft it is a natural oonfequence of the 
viiftory % and the vanquiftied, who deliver themfelves 
to the conqueror^ only purchafe their lives by the lofs 
of their U3erties« Befides, the vanquiftied havings 
^o' tbek 9wri faultj, engaged in an unjuft war^ ta- 
li ^ tlvi? 
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thcr than grant the juft faiisfafliori they owed, thcjT 
arc deemed to have tacitly confented beforehand to 
the conditions which the conqueror fhould impofc 
on them, provided they were neither unjuft, not 
inhuman, 

IX. 3^. What mud we think of unjuft conquefts, 
and of fubmiffion extorted by unjuft violence? Can 
it give a lawful right ? I anfwer, we fenuft diftinguifh 
whether an ufurper has changed a republic into a 
monarchy, or difpoffeflfcd the lawful monarch. In 
the laft cafe, he is indifpenfably obliged to reftore 
the crown to him from whom he has taken it, or 
to his heirs, till it can be reafonably prefumed that 
they have renounced . their pretenfions ; and this is 
always prefumed, when a confiderablc time is elapfed 
without their being willing or able to make any ef- 
fort to recover the crown. 

X. The law of nations therefore admits of a kind 
of prefcription with refpeft to the fovereignty. This 
is requifite for the intereft and tranquillity of focieties % 
a long and peaceable poffeflion of the fovereignty, 
muft eftabli(h the legality of it, otherwife there would 
never be an end of the difputes about kingdoms and 
their limits, which would be a fource of perpetual 
quarrels, and there would at prefent hardly be a fo- 
vereign lawfully poffeffed of the authority. 

XL It is, indeed, the duty of, the people, in 
the beginnings to refift the ufurper with all their 
powe r, and to continue faithful to their fovereign 5 
but if, in fpitc of all their efio«S, their fovereign is 

• baffled. 
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baffled, and can no longer aflfert his right, they are 
obliged to no more, and they may lawfully take care 
of thcii- own prefcrvation. 

XIL The people cannot do without a government, 
,and as they are not obliged to expofe themfelves to per- 
petual wars, in defence of the rights of their firft fove- 
reign, they may, by their confent, render the right of 
the ufurper lawful ; and in this cafe the foveceign, 
who is ftripped, ought to reft contented with the lofs 
of his dominions, aad^ look upon it as a misfortune. 

XIII. As for the firft cafe, when the ufurper has 
changed a republic into a monarchy ; if he governs 
with moderation and equity, it is fufficient that he 
has reigned peaceably for fome time, to afford reafbn 
to believe, that the people confent to his dominion, 
and to efface what was faulty in the manner of his 
acquiring it. This may be very well appK^d to the 
reign of Augujius. But if, on the contrary, the 
prince, who has made himfelf mafter of a republic, 
exercifes his power tyrannically, and opprefles his 
fiibjeds, they are not then obliged to obey him. 
In thefe circumftances the longeft poffeffion imports 
Wi more than a long continuation of injuftice« 

2 ^ Of the eleSlion offovereigm^ 

* 

XIV. But the moft lawfuj way of acquiring fo- 
vercignty, is certainly thap founded on the free coa- 
fent of the people. This is done either by the way 
of cleftlon, or by the right of fucceflion ; for which 
reafon kingdoms are difting^i^^d into eleAive and 
hereditary. , H 3 XV^^ 
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XV. Elcftion is that aft, by which the people. 

de(ign or nominate a certain perfon, whom they 

judge capable of fucceeding the deceafed king, to 

govern the ftate ; and fo fooh as this perfon has ac-» 

cepted the offer of the people, he is invefted with the 

'- fovcrdgnty. 

XVL We may diflinguifli two forts of elcdions, 
the one entirely free, and the other limited in cer- 
tain refpefts ; the firft when the people can choofe 
whom they think proper, and thefecond when they 
are obliged for example to choofe a perfon of a 
certain nation, a certain fam*ily, a certain religion 
6?r. Among the antient PerfianSy no man could be 
king unlefs he had been inftrudted by the Magi *. 

XVn. The time, between the death of thfe king 
and the eledion of his fucceflbr, is called an /»/rr- 
regnum. 

XVni. During the Interregnum the ftate is, as it 
were, an imperfed body without a head, but yet 
the civil fociety is not diflblved. The fovereignty 
then returns to the people, who, till they choofe 
a new king to exercife it as he thinks proper, 
have it even in their power to change the form of 
the government. 

XIX. But it is a wife precaution, to prevent the 
troubles of an Interregnum^ to nominate b^fcneband 
thofe, who, during that time, are to hold the reins 
of government. Thus in Poland it is the archl^Op 

' . * See Ciccr. de divinat. lib. I. cap. 4. • 



of Gmfitay with the deputies of great and Citle P^ 
tmdy \^Jk> are eftablifhed for that purpoTe,. 

XX. The perfons^ iriv^icd with this, cn^o^-* 
ment, are called . Regents of the kingdom *, and the 
Romans calkd them ItUerreges. They are tempo* 
lary^ and, as it were> provifional magi(trates> wfao^ 
ID the name^ and by the authority of the peo{^y 
exercife,^ till the ^eleAion^ the a6ts ^ the ibvereig^ty^ 
jb that they are d>ligied to give an account c^ th^ , 
adminiftr^oo» This may fuffice for the way q£ 
election. ^ 

3^ OftbefucceJmtQtbccrpnsm^ 

XXI. The other manner of acqmrtf^ the fi^y^ 
fdgnty, is the right of fucceiIion> by which prinoes^ 
who have once acquired thq aown» tranfimc it ta 
their fuccefibrs. 

XXIL It may fcem at firft that dedHvc ku^oms 
have the advantage over thofe which are berediuvy^ 
becauie^ in the former^ the fubjeds may always 
choofe a i^rince of merit and capable of govermng. 
However ^xp^rience fhew8> that, uking all thkigs 
into the account, the way of fucceffion is more for 
the good of the ftate. 

XXHL For, i^ by this means we avmi the great 
ioconvetuendesy both at hom^ and abroad^ which 
aiife from frequent eledi<ms. a^. There is lefs con- 
tendon and UKert^ty, wtdi refpedt to thofe who 
ought to fiKXced. 3^ A prince^ wbofe crown is 

H 4 hereditary^ 
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hereditary^ all other circutnftances being equals 
will take more care of his kingdom, and f{iare his 
fubjefts more, in hopes to leave the crown to his 
children, than if. he only poffeflcd it for himfelf. 
4^. A kingdom, where the fucceflion is regulated, 
has much more ftability and force. It can form 
greater projedls, and purfue the execution of them 
more vigoroufly than if it was eledtive. 5^. In a , 
word, the perfon ^of the prince appears more vene- 
rable to the people by the fplendor of his birth, and 
they have reafon to hope that he will have the qua- 
lities proper for the throne, by the impreffions of 
the noble blood from whence he defcends, and by the 
education he is to receive. 

XXIV. The order of the fucceflion to the crown 
is regulated either by the will of the laft king, 
or by that of the people. 

XXV. In kingdoms, truly patrimonial, every 
king has a right to regulate the fucceflion, and to 
difpofe of the kingdom as he has a mind ; provided 
the choice he makes of his fucceflbr, and the man- 
ner in which he fettles the ftate, are not mani- 
feftly and remarkably oppofite to the public good, 
which, even in patrimonial kingdoms, is always the 
fovereign law. 

XXVI. But if fuch a king, prevented perhaps by 
4eath, has not named his fucceflbr, then it feems 
n^itural to follow, with refped to the crown, the 
laws or cuftoms eftablilhed in the country, concern- 
ing private inheritances, fo far at 1^ as the iafety 
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and prefcrvation of the ftate will permit *. But it 
is certain that/ in thefe cafes, the moft approved 
and powerful candidate will always carry it, 

XXVII. In kingdoms, which are not patrimo* 
nial, the people regulate the order of the fucceflion : 
and tho*, to fpeak in general, they may eftabliih 
the fucceflion as they pleafe, yet prudence requires 
that, in this refpcd:, they follow the method moft 
advantageous to the ftate, moft proper to maintain 
order and peace, and moft expedient to promote the 
the public fafety. 

XXVIIL The moft ufual methods are, a fuccelOoii^ 
(imply hereditary, which follows nearly the rules of 
common inheritances •, and the lineal fucceflion 
which receives more particular limitations. 

XXIX. The good of the ftate therefore requires 
that a fucceflion, Amply hereditary, fliould vary in 
ieveral things from private inheritances. 

i^. The kingdom ought to remain indivifible, 
and not be fliared among feveral heirs, in the fame de- 
gree; for firft, this woqld weaken the ftate eonfi- 
derably, and render it Icfs proper to refift the at- 
tacks it may be expofed to. Befides, the fubjeds 
having diflferent matters, ^ would no longer be fo 
ciofely united among themfelves: and laftly, this 
might lay a foundation for inteftine wars, as ex^ 
perience has too often proved. 

XXX. 2*. The crown ought to rem^n in the 

^ See the Law of ^atart and Nations, book VII. chapu 7. }. 11. 
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pofterity of the firft poflcflTor, and not 1:0 pafi to hii 
relatk»)s in a collateral line^ and much IdTs to thofe 
, who have only connexions of affinity with him. 
This is, no doubt, the intention of a people wha 
have rendered the crown hereditary in the family of a 
prince. Thus, unlefs it is otherwife determined, ia 
default of the defcendants of the firft ppfleflor, the 
right of difpofing of the kingdom returns to the 
nation* 

XXXL 3^ Thofc only ought t;obe admitted to the 
fucceffiori, who are born of a marriage conformable 
to the laws of the nation. For this there are ieveral 
feafons* i®. This was, no doubt, the intention of the 
pec^e, when they gave the crown to the defcend- 
ants of the king. 2**. The people have not the 
fame refpeft for the king's natural or bafc fons, as 
for his lawful children. 3°. The father of'^atural 
children is not known for certain,, there being no 
fore method of afcertaining the father of a child bcwn 
out of wedlock ; and yet it is of the laft importance 
that there ihould be no doubt about the birth of thofe 
who are to reign, in order to avoid the difputea 
which ^ might arife thereon, and embroil the king- 
^ dom. Hence it is, that, in feveral countries, the 
queen is brought to bed in publjic, or in the prefence 
of feveral perfbns. 

XXXIL 4^ Adopted children, not beir^ of the« 
royal blood, are alfo excluded from the cfOwn» 
which ought to return to thedifpoial of the people^ 
as fbon as the royal line fails. 

XXXIII. 5°. Among thofe who arc in the feme 

degree. 
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degree, whether really or by rcprefcnution, the males 
are to be preferred to the females, becaufe they arc 
prcfumcd more proper for the command of armies^ 
and for cxercifing the other fundlions of gorcrtt* 
rtient. 

XXXIV. 6°. Among fcveral males, or feverai 
females in the fame degree, thfe eldeft ought to fuc<- 
ceed. *Tis Inrth which gives this right ; for the 
crown being at (he fame time indivifible and here- 
ditary, the el(kft, in confequence of his birth^ has a 
right of preference, which tte younger cannot take 
from him. But it is juft that the- eldeft fliould give 
his brothers a fufficiency to fupport themfelycs de- 
cently, and in a manner fuitable to their rank. What 
is allotted them for this purpofe is called by ti» 
name of Apfennage^ 

XXXV. f. Laftly, we muft obfcrve, that the 
crown doe^ not pafs to the fucceflbr in confequetiot 
<tf the pfeafurc of the deceafcd king, but by the 
will kA the people, who have fettled it in the 
royal family. Hence it follows, that the interitante 
of the particular eftate of the king, and that of t£re 
crown, are of a quite different nature, and have no 
connection with each other ; fo that, ftriftly fpeak- 
ing, the fucceflbr may accept of the crowfi, and re- 
fufe the inheritance of the particular eftate ; and, in 
this cafe, he is not obliged to pay the debts due 
upon this particular eftate. 

XXXVI. But it is certain, that honour and equity 
liardly permit a prince, who afcends the throne^ 

to 
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to ufe this rigorous right, and that, if he has the 
glory of his Royal houfe at heart, he will, by good 
CBConomy and frugality, find wherewithal to pay the 
debts of his predecelTor. But this ought not to be 
done at the expence of the public treafure. Thefc 
are the rules of fucceffion fimply hereditary. 



y 



XXXVII. But finoe in this hereditary fucceflTion, where 
the next to the dcceafed king is cailed to the crown, 
very terrible difputes may liappen concerning the de- 
gree of proximity, when thofcwho remain, are a little 
diftant from the common ftem -, feveral nations have 
eftaUilhed the lineal fucceflion from branch to branch, 
the rules of which are thefe following. 

I*. All thofe defcended frpm the Royal founder are 
accounted fo man/ lines or branches, each of which 
has a right to the crown according to the degree of 
its proximity. 

2^ Among thofe of this line, who are in the fame 
degree, firft fex, and then age, gives the preference. 

30. We muft not pafs from one line to another, 
jb long as there remains one of the [»'eceding, even 
tho' there (hould be another line of relations nearer tp 
the deceafed king. For example : 



A king 
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A king leaves three fons, Le^Sj Charles ^ and 
Henry. The fon of Lewis, who fucceeds him, dies 
without children ; Charles leaves a grandfon •, Henry 
is ftill living, and is the uncle of the dfeceafed king ; 
the grand-child of Charles is only his coufin-german t 
and yet this grand- child will have the crown as being 
tranfmitted to him by his grand-father, whofe line has 
excluded Henry and his defcendants, till it is quite 
cxtinft. 

4°. Every one has therefore a right to fucceed in 
his rank, and tranfmits this right to his defcendants, 
with the fame order of fucceffion, tho* he has never 
reigned himfelf ; that i$ to fay, the right of the dead 
paffes to the living, and that of the living to the dead* 

5^ If the laft king has died without iflue, we 
make choice of the neareft line to his, and fo on» 

3iXXVIII. There are two principal kinds of lineal 
* ' ' ' fucccffion. 
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fuccefljon, nimely, Cognatic and Jgnatic. Thefe nartie^ 
come from the Latin words Cognaii Sind Jgnati, the firft 
of which, in the i?^»i^» law, fignifies the relations on the 
mother's fide, and the laft thofe on the father's fide. 

XXXIX, The Cognatic lineal fuccefljon is th:t 
which does not exclude women from the fucceffion, 
but only calls theol after the males in the fame line ; 
fo that, when only women remain, there is no tranfi- 
tion made to another line, but the fucceflion runs 
back to the female again, In cafe the males, who were 
fuperior or equal to them in other refpeds, fhall 
happen to fail with all their defcendants. This fuc- 
ceflion is alfo called Cajiilian. Hence it follows, that 
the daughter of the fon of the laft king, is preferred 
to the fon of the daughter of the fame prince, and the 
daughter of one of his brothers to the fon of one of 
his fitters. 

XL. The Agnatic lineal fucceflion is that in which 
only the male ifllie of males fucceeds, fo that wo- 
men, and all thofe dcfcending from them, are perpe- 
tually excluded. It is alfo called the French fuc- 
ceflion. This exclufion of women and their defcend- 
ants is princfpally eftablifhed to hinder the crown 
from coming to a foreign race, by the marriages of 
princcfles of the blood royal. 

XLI. Thefe are the principal kinds of fucceflion in 
ufe, ^nd may be tempered m diS^erent manners by the 
people J but prudence diredls us to prefer thofe which 
arc fubjed to the leafl: difficulty ; and in this refpeft 
the lineal fucceflion has the advantage over that which 
is fitDply hereditary. 
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XLII. Several queftionS) equally curious and im- 
^itant, may be ftarted with regard to the (ucoefiioa 
of kingdoms, Oa this fob^eft the reader may con- 
fiilt GroHus^:^ We (hall only here examine who has 
a right to decide the difputes which may arife be- 
tween two or more pretenders to a crown. 

I**. If the kingdom is patrimonial, and fome dif- 
pwtes arife after the death of the king, between the 
pretenders, the beft method is to refer the caufe to 
arbitrators who are of the royal family. The good 
and peace of the kingdom require this conduft. 

2^ But in kingdoms eftaWilhed by the voluntary 
aft of the people, if the difpute arifcs e^en when the 
king is alive, he is not for that reafoil a competent 
judge of it ; for then the people muft have given him 
the power of regulating the fucceffion according to 
his own pleafiare, which is not to be fuppofed. It 
therefore belongs to the people to decide the difpute, 
cither by themfelves or by their reprefentatives, 

3^ The fame holds true, if the difpute does not ' > 
arife till after the death of the king : in this cafe it 
is cither neceffary to determine which of the pretend- 
ers is neareft to the deceafed king ; and this is a 
point of fad which the people only ought to deter- 
mine, becaufe they arc principally interefted in it. 

4^. Or the difpute is to know, what degree, or 
what line, ought to have the preference according 
to the order of the fucceflion which the people have 
eftaUifhcd ; and then it is a point of right* Now 
who can betto- determine this point than the people 
tfacm&lvcs, who have cftirf)lilhed the order of fuc- 
ceflion ? othcrwife there would be no method of de-^ 

• T^c Right of War and Peace, book IL chap. 7. §i 25=, ^c 

^ ' ^ termining 
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tcrrtiining the difputc but by force of armSj which 
would be entirely contrary to the good of the fociety. 

XLIIL But to avoid every perplexity of this kind^ 
it would be proper that the people (hould, \yj a fun- 
damental law, formally refervc to themfelves the 
right of judging in fimilar cafes. What has been 
faid is fufficient on the different ways of acquir* 
ing fovereignty. 



CHAP. IV. 

Of the different ways of lojing fovereignty. 

L T E T us now enquire how foverefgnty can be 
I J loft J and in this there is no great difficulty, 
after the principles we have eftabliflied on the ways 
of acquiring it. 

IL Sovereignty mav be loft by abdication, that is, 
by an aft by which the reigning prince renounces the 
fovereignty, fo far as it regards himfelf. Of this the 
hiftory even of late ages furnifhes us with fcvcral re* 
markable examples. 

III. As fovereignty derives its origin from a 
covenant founded on a free confent l^tween the 
king and his fubje&s ; if, for fome plaufible reafons, 
the king thinks proper to renounce the fovereignty, 
the people have not properly a right to conftrain him 
to keep it. 
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' tV. But fuch an abdication mud: not be mad^ at 
an unieafonable junfturc : as for inftance, when the 
kingdom is like to fink into a minority, cfpecially if 
it is threatened with a war ; ol: When the prince, by 
his bad condbft, has thrown the ftate into a danger* 
ous fituatioii, in whitrh he cannot abandon it without 
betraying or dfeftroying it. 

V. Biit we may fafcly fay, that a princt; very farfcly 
finds himfelf in fuch circumftances, as can engage him . 
voluntarily to renounce the crown. In whatever fi- 
tuation he is, he may get rid of the drudgery of go- 
vernment, and ftill retain the fupdriority of command. 
A king ought to die upon the throne, and it is al- 
vtays a weakncfs unwofthy of him, to drip himfelf 
voluntarily of his authority. Befides, experience has ' 
frequently fliewn, that abdication has been attended 
with a melancholy and miferable end; 

VI. *Tis therefore certain, that a prince may, for 
himftlf, renounce the crown^ or the right of fucccflion. 
But there is a great difficulty in determining whether 
he can do it for his children^ 

VII. To judge rightly of this point, which has 
fo much divided^ politicians^ we mufi: ellablifii the 
following principles. 

i^ Every acquifition of a right over another, andl 
confcquently of fovcreignty, fuppofes the confent of 
him over whom this right is to be acquired, and the 
acceptance of him who is to acquire it. So long as 
this acceptance is not given, the intemion of the for- 
mer does not produce^ in favour of the other, an 

Vol*, !!• . I abfolutc 
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abfolutc and irrevocable right: It is only a fimple 
defignation, which he is at liberty to accept of or not. 

VIII. 2"*. Let us apply thcfe principles. The 
princes of the blood Royal, who have accepted the 
will of the people, by which the crown has been 
conferred on them, have ccruinly, by that means, 
acquired an abfolute and irrevocable right, of which 
they cannot be ftripped without their own confent. 

IX. As for thofe who are not yet born, as they 
have not accepted of the defignation of the people, 
fo they have not as yet any right. Hence it follows, 
thati with regard to them, this defignation is only 
an imperfeft a£t, a kind of expedlancy, the complex 
tion of which intirely depends on the will of the 
people. 

X. 40. But it may be faid, the anceftors of thofe, 
who are not yet born, have conferfted and ftipulated 
for them, and confequcntly received the engagement 
of the people in their behalf. But this is rather an 
argument in favour of renunciation, which it efFeftu- 
ally eftablifhes ; for as the right of thofe, who arc 
not yet bom, has no other foundation but the con- 
currence of the will of the people and of their an- 
ceftors, it is evident that this right may be taken 
from them without injuftice, by thofe very perfons, 
from the (ingle will of whom they hold it. 

XL The fingle will of a prince, without the con- 
fent of the nation, cannot eflfedually exclude his 
children from the crown to which the people have 
called diem. la like manner, the (ii^^ will of the 

people. 



j>eoplej >vithout the conftnt of the prince, cannot 
deprive his childlren of an expcftancy which thcii* 
father has ftipulated with the people in their favour. 
But if thefe two wills unite^ they may, without 
doubt, change what they have eftabliflied* 

XII. 6"*. *Tis tfue this renunciation ought not 
to be made without a caufe, and thro* a motive of 
inconftancy and levity* In thefe circumftanfces, rca* 
fon cannot authorize thcili, and the good of the ftatc 
does not permit, that, without a neccflity, aa al- 
teration IhouJd be made in the order of the fucceflion. 

Xlli. 7^ If, on the contrary, the nation is in fuch 
circumftances, that the renunciation of a prince or a 
princefs, is abfolutely neceffary to its tranquillity and 
happincfs, then the fupreme law of the public good, 
which has eftablilhed the order of the Ijicceflion, 
requires it (hould be fet afide. x 

XlV"* SV Let Us add, that it is for the common 
good of nations, that fuch renunciations (hould be 
valid, and that the parties interefted (hould not at- 
tempt to difannul them. For there are times and con- 
junftures in which they are neceffary for the good of 
die ftatc J and if tliofe, who are Concerned in the 
aflPair, imagine that the renunciation will afterward I be 
defpifed, it is not likely that they will be fatisficd 
with it. It is evident that bloody and cruel wars 
ttiuft ^Iway^ artfe from this Iburce. Grotius decides 
this queftion nearly in the fame manner. The reader 
may fee wh4t he ftys of it •* 

♦ Book II. chap. 7. J. 26, and book II chaf- 4, S- ^^- 

la XV. 
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XV. 9^. As war or conquefl: is a m^^os of ac« 
quiring fovereignty, as we have feen in the preceding 
chapter, (o 'tis evident that it is alfo a meaas of 
lofing it. But what we have already faid is, at prer 
foot) fufficient on this iubjeffc. 

XVI. With regard to tyranny and the depofing of 
fovereignS) both which are alfo ways of lofing the fo« 
vereignty, as thefe two things have a relation to the 
duties of fubjefls towards their fovereigns, we ihali 
treat of them, after we haves in the next chapter, 
conOdered thefe duties. 



CHAP. V. 
Of the duties ojfubje^s in general. 

I. A Ccording to the plan we have laid down, 
x\^ we muft here treat of the duties of fub- 
jeds. Puffend^rff has given us a clear and dilHnft 
idea of them, in the lafl: chapter of his Duiies of a 
Man and a Citizen. We IhaJl follow him ftep by 
ftcp. 

IL The duties of fubjeds are either general or 
particular ; and both flow from their ftate and coa« 

dition. 

IIL All fubjeds have this in common, that they 
live under the fame fovereign and the fame go-, 
vernment, and that they are members of the fame 
ftatc. From thefe relations the general duties ariie. 

IV. 
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IV. But as they have different employments, enjoy 
different pofts in the (late, and follow different pro- 
fcffions \ hence alfo arife their particular duties. . ^ 

V. It is alfo to be obferved, th^ the duties of 
iubjeSks, fuppofe and include thofe of man, coijfidercd 
fimply as fuch, and as a member of human fociety ia 
general. 

VI. The general duties of fubjeds have, for 
their objeft,, either the governors of the ftate, or the 
whole body of the people^ viz. their country, or 
the individuals amon^ their fellow-lUbjedls. 

VH. As for fovcreigns and governors of the ftate, 
every fubjeft owes them that refpedt, fidelity, and 
obedience, which their charaSer demands. Hence ic 
follows, that we ought to be. contented with the ^ 
prefent government, and to form no cabals nor fediti- 
ons> but to be attached to the intereft of our prince, * 

more than to that of any other perfon, to honour 
him, to think favourably of him, and to fpeak with 
relpetSt of him and his aftions. We oirght even to 
have a veneration for the memory of good princes £s?c. 

VIII. With refpeft to the whole body pf the ftate, 
a good fubjedt makes it his rule to prefer the public 
good to every thing elfe, bravely to facrifice his 
fortuiie, and ail his private interefts, and even his 
life, for the prefcrvation and the good of the ftate -, 
and to employ all his talents and his induftry to ad- 
irance the honour, and to procure the advantage of 
bis native country. 

I3 rx. 
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IX. Laftly, the duty of a fubjeft to.his fellaW- 
fubjcfts confifts in living with them, las much as he 
pofTibly can, in peace and ftridt union, in being 
mild, complaifant, affable, and obliging to each of 
them, in creating no troubk by a fude of Ikigious 
humour, and in bearing no envy or prejudice agaioft 
the happinefs of others &f r. 

X. As for the particular duties of fubjeds, they 
are connefted with the particular employments which 
they follow rn fociety, We fhall here lay down 
fome general rules on this matter. 

1°. A fubjeft ought n6t to afpire after any public 
employment, nor even to accept of it when he is fen- 
fible that he is not duly qualiBed for it. 2°, He 
ought not to accept of more employments than he 
can difcharge. 3% He muft not ufe bad means to ob- 
. tain offices. 4*. It is even fometifhes a kind of juf- 
tice not to feefe^ after certain employments, which are 
iiot neceffary to u?, and which may be as well filled 
by others, for whom they are perhaps more proper* 
5**. He ought to difcharge the fcveral fundions of , 
the employments he has obtained, with all the appli* 
cation, exaftnefs, and fidelity he }s capable of; 

• 

XI. Nothing is more eafy than to apply thefc ge» 
neral maxims to the particular employnwnte of fo- 
ciety, and to draw confequences proper to each of 
them i as for inftance, with refpeft to minifters and 

- counfcUors of ftate, minifters of religion, public pro- 
feffors, magiftrates and officers of juftice, officers iji 
the army and foldiers, receivers pf taxes^ ambaffa- 
^prs, Off. 

XII, 
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XII. The particular duties of fubjefts ceafe with 
the public charges from whence they arifc. But as 
for the ^ener^l duties^ they fobfift as long as a man 
is a iubjed: of the ftate, and till he has loft thac 
quality. Now a man ceafes to be a fubjcft, princi- 
pally three ways. I^ When he goes to fettle elfe- 
where. 2**. When he is baniilied from a country 
for fome crime, and deprived of the rights of a fub- 
jeft. 3". And laftly, when he is reduced to a ne- 
celfity of fubmitting to the dominion of a coa« 
queror. 

XIII. It is a right natural to all free people, that 
every one fhould have the liberty rf removing out of 
the commonwealth, if he thinks proper. In a word,, 
when a man becomes a member of a ftate, . he does 
not for that reaibn entirely renounce the care of him^ 
fclf and his own affairs. On the contrary, he leeks 
a powerful protcftion, under the fhelter of which 
he may procure to himfelf both the oeccflaries and 
conveniences of life. Thus the fubjefts of a ftate 
cannot be denied the liberty of fettling elfewhcre, ia 
order to procure the advantages which they do not 
find in their native country. 

XIV. On this occalion there are however certaia 
maxims of duty and decency^ which cannot be dif- 
pcnfed with, 

1^ In general, a man ought not to quit his native 
country without the pcrnuflion of his fovereign : But 
his fovereign ought not to rcfufe it him, without 
very important realbns. 

1 4 55\ 
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2^ Tc would be contrary to the duty of a good 
fubjed to abandon his native country at an unfeafbn- 
able jundtiire, and when the ftate has a particular in? 
tcreft that he flhould ftay at home *. 

3^ If the laws of the country have deterniined 
any thing in this point, we mud be determined by 
them ; for we have confented to thofe laws ;n b,e-r 
cooiing members of the flate. 

XV. The Rotnam forced nq perfon to continue 
under their government, and Cicero i" highly cond-r 
mends this maxim, calling it the fureft foundatioi^ 
of liberty, ** which conQfts in being able to prcfcrvc 
•' or renounce pur right as we thiwk proper." 

XVI. Some, make a queftion, whether fubjefts 
can go out of the ftate in great companies ? In 
this point Grotius and Puffendorff are of oppolite fen? 
timents §. As for my own part, I am pf opinioa 
that it can hardly happen, that fubjedb ihould go out 
of the ftate in large companies, except in one or other 
of thefc two cafes -, either when the government is 
tyrannical, or when a multitude of people cannot 
fubfift in the country ; as when manufafturcrs, far 

♦ See Grotius of the Right of War and Peace, book II. chap^ 

4. 4. 24' 

+ O excellent and divine laws, enadted by our anceftors in the 

beginning of the Roman empire Let no man change his city 

againft his will, nor let him be compelled to ftay in it. There 
arc the furcft foundations of our liberty, that ivcry one fhould 
have it in his power either to preferve or relinquiik his right. Orat, 
pro L. Corn. Balb. cap. 15. adde Leg. 12. ^. 9. Digeil. de cap. 
diminut. & poftlim. lib. XLIX. tit. 15. 

^. Sec Grotius y ubi fupra, and P4effend$rff of t\it Xaw ofl^9r 
(fire and Nations, lib. V ill. cap. it. ^.4. 

cxampl^e^ 
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example, or other cradefmen, cannot find the means 
of making or diilributing their conunodities. In thefe 
circutnftanceS) the fubjcfts may retire if (hey wilJ^ 
and chey ore authorized fo to do by virtue of a tacic 
exception. If the government is tyr^niiical, it is ;he 
duty of the fovereign to change his condud ; for no 
fubjeffb is obliged to live under tyranny. If miferyr 
forces them to r<epiovp, thi3 is alfo a r^afqnable ex« 
ception againft the moft exprefs engagements, unle(4 
|:)ie fovereign fiirnifhes them with the mtans of fqb-^ 
fiftenpe. But, except ip thefe. cafes, if the fubjeftt 
were to remove in great companies, without a cauic^ 
and t>y 4 kind of general defertion, the fovereign 
may pertain Jy oppofe their remove, if. he finds tha? 
fhe (late fulFers great prejudice by it. 

XVII. A ipan ce4fcs to be a fubjedt ^of the ft^ 
when he is for ever banifl^ed, in punifhn^nt fof 
feme crime : for the moment that the ftate will 4io( 
acknowledge a ma^ for one of m members, but 
drive$ hin^ from, US terrttories, he is rele^fed froni 
his engagements as a fubje^t. The Civilians call 
this punifhment a civil death. But it is evident that 
the ftate, or fove^ign, cannot ^expel a fubjeA from 
their territprieij when they plcafe, unlcfs (i^ |ias dc- 
fcrvcd it by the commiffion of fome crime. 

XVIII. ^-.aftty, a nian may peafe to be a fubr 
jeft by the fuperior force of an enemy, by which 
he is reduced to a neceffity of fubmitting to his 
dominion : and this neceffity is founded on the right 
ivhich c;very m^ ha§ to take care of his own pr?- 
fcrvation. 
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CHAP. VI. 

Of the inviolable rights of fooereigntPf^ of the de^ 
pofing of fiver eigns^ of the abufe of f^ereignty^ 
and of tyranny., 

I. T T T H A T we have faid in the preceding 
V V chapter, of the duties of fubjefts to their 
fovereigns, admits of no difficulty. We are agreed in 
general upon the rule, that the fovereign is a facred 
and inviolable perfon. But the queftion is, whether 
this prerogative of the fovereign be fucb, that it is ne- 
ver lawful for the people to rife againft him, to dif- 
poffefs him, or to change the form of government ? 

II. To anfwer this queftion, I obfervc at firft, 
that the nature and end of government lay an indif- 
penfable obligation on all fubjeft^ not to rcfift their 
fovereign, but to refpeft and obey him, fo long as he. 
ufes his power withjuftice and moderation, and docs 
not pafs the bounds of his authority. 



III. 'Tis this obfigation to obedience in the fub- 
jefts, which conftitutes the whole force of civil fo- 
ciety and government, and confcquently the whole 
happincfs of the ftate. Whoever therefore rifcs againft 
the fovereign, or makes an attack upon his perfon 
or authority, renders himfclf manifcftly guilty of the 
greatcft crime which a man can commit, fince, by 
fo doing, he endeavours to fubvert the firft foundati- 
ons of the public happinels, in which that of every 
individual is inc;luded. 

IV. 
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IV. But if this maxim is true with rtfpeffc to indi- 
viduals, may we alio apply it to the whole body of 
the nation, of whom the fovereign ori^nally holdi - 
his authority ? If the people thiok fit to refume, or 
to change the form of goveromenti why (hould chef 
not be at liberty to do it ? Cannot he, who makes a 

kingf dcpofe him? 

V. Let i» try to clear up this difficulty. I there* 
fore afiirm, that the people themfelves, that is, ths 
whole body of the nation* hare not a right ik> de<* 
pofe the fovercign, or to change the form of govern* 
ment, without any other reofon than their own 
pleafqre, 4nd purely thro* inconftancy or levity, 

VL In general, the lame reafons which eftahlifh 
the nece/fity of government and fovereign authority 
in fociety, alfo prove that the government ought to 
\iz liable, aod that the |)eople fhould not have the 
power of dcpofing their fovereigns, whenever, thro* 
caprice or levity, they are inclined fo to do, and 
when they have no good reafon to change the form 
of government^ 

VII. In faiS:, it would be .aboliflung govern* 

ment, to make it depend on the caprice or incon-^ 

(tancy of the people. It would be impoilible for the 

ftate to be ever fettled amidft thefe continual revolu-i- 

tions, which would cxpofc it fo often to deftrudion \ 

for we muft either grant that the people cannot dif« 

poflefs their fovereigns, and change the form of go^ 

vernment •, or we muft give them, ift this refpcft, a 

liberty without bounds, 

V«I. 
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VHL 'Tis certainly an inconceftable makimy that 
an opinion which &ps the foundations of all authority, 
which deltroys all power, and confcquendy all fa* 
cietyi cannot be admitted as a principle of reafo^ing, 
or of condu(% in policies. 

IX. The law of conveniency is in this cafe of the 
utmoft force. What (hould we fay of a minor, who, 
without any other reafon than bis caprice, fhould 
withdraw from his guardian, or change him at his 
pleafore i In this cafe 'tis all the fame. 'Tis wttii 
reafon that politicilns compare the people to minors ; 
neither one nor bther of tl^m are capal^le of govern- 
ing themfelves. They muft haye n^fters, and thi^ 
neceflity forbids them, without a reafon, to withdraw 
(rom their authority, or to alier the form of go- 
vernment. 

5C. 'Tis not only the law of conveniency, which 
does not permit the people, without a reafon, to rife 
ugainft their fovereign or the government ; but the 
law of juftice alfo forbids the fame thing. 

« 

XI. Government and fovereignty are eftabliflied 
by reciprocal agreement betwixt thoie who govern, 
and thofe who are governed ; and the natural law of 
juftice requires that perfons (hould be faithful to 
their engagements. 'Tis therefore the duty of the 
people to keep their word which they have given their 
fovereign, and religioufly to obferve their contra<5l, fo 
long as the fovereign performs his engagements, 

XII. Othcrwife the people, would dp a manifeft 

injufticc 
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injuftice to the fovefeign, in dq>rjving htm of a ngh£ 
which he has lawfully acquired, which he has nor 
abufed to their prejudice, and for the lofs of which 
they cannot indemnify him. 

XIIL But what muft we think of a fovereign^"^ 
who, far from ufing his authority well, irtjures his 
fubjedts^ neglefts the interefts of the ftate, fubverts 
the fundamental laws, drains the people by exceffive 
taxes, which he fquanders away in foolifh and ufeleis 
expences Ofc. Ought the perfon of fuch a king to 
be Hicred to the fubjedts ? Ought they patiently to 
fuflfer all his injufticcs? Or, can they withdraw 
from his authority. 

XtV. To anfwcr this queftion, which is one of 
the moft delicate in politics, I obferve, that dif- 
affedted, mutinous, or fedicious fubjedts, often make 
things, highly innocent, pafs for aAs of injuftice 
in the fovereign. The* people often murmur ac 
the moft neceflary taxes ; others fcek to deftroy 
the government, becaufe they have not a fhare 
ki the adminiftration. In a word, the complaints of 
fubjedb oftener denote the bad humour and fedi- 
tious fpirit of thofe who make them, than real dis- 
orders in the government, or injuftice in thofe who 
govern. 

XV. It were indeed to be wilhed, for the glory of 
fovereigns, that the complaints of fubjedls never had 
jufter foundations. But hiftory and experience teach us 
that they are too often very well founded. In thefe 
circumftances, what is ^a the duty of fubjeAs ? 

Ought 
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Ought they patiently to foffcr ? Or, may they rcfiftt 
dicir fovcrcign ? 

' XVJ. We muft diftinguifti betrcen the extreme 
abufe of, fovereignty, which degenerates manifeftly 
and openly into tyranny, and tends to the entire ruin 
of thefubje£lsj and a moderate abufe of it, which 
may be attiibuted to human weaknefs, rather than to 
a determined intention of ruining the liberty and hap^ 
pinefs of the people. 

/, XVn. In the wft cafe, 1 think the people hav«j 
always a right to refift their fovereign, and evert to 
refume the fovereignty which they have given him, 
and which he has abufed to excefs. But if the abufe 
is only moderate, 'tis the duty of the people to fuffer 
ibmething, rather than to rift in arms againft their 
fovereign, 

XVIII. This diftinftion is founded on the nature 
of man, and the nature and end of govemmeftti 
The people muft patiently be^* the flight injuftices o^ 
their fovereign, or the moderate abufe of his power, 
becaufe this is no more than a juft tribute due to 
humanity. *Tis on this condition that they have 
invefted him with the fupreme authority. Kings are 
men as well as others, that is to fay^ liable to be 
miftaken, and, in fome inftances, to fail in point 
of their duty. Of this the people cannot be igno- 
lant, and 'tis on this footing that they have treated 
with their fovereign. 

XDC If, for the fmalleft faults^ the people had a 

right 
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right to refift their foyereign or depofie him, no ^ 
vercign could retain his authority, and the Society 
would, by this means, be continually torn to pieces ^ 
which would run dir^ly counter both to the end 
and eAabliihment of government, and of fore-* 
- reignty/ 

XX. 'Tis therefore juft, to overtook the pardoix*^ 
^le faults, of fovereigns, and to have a regard to 
the laborious and exalted office with which they are 
invefted for our prefervation. Tacitm beauci&ljy fays : 
*' We muft endure the luxury ana avarice of fij^e* 
** reigns, as we endure the barrenneft of a foil, ftormSy 
" and other inconveniences of nature. There will 
** Ijc vices as long 4s there are men ; but thcfc are 
** not continual, and are recompenfed by the intcr-t 
f* mixture of better qualities */' 

XXI. But if the fovereign puflies things to the 
laft extremity, fo that his tyranny becomes infup-» 
portable, and it appears evident that he has formed 
a defign to de(broy the liberty of his fubjeds, their 
they have a right to rife againft him, and even to de- 
prive him of the foverdgnty . 

. XXII. This I prove., 1**. by the nature of ty- 
ranny, which of itfelf degrades the Ibvereigii of iw^ 
dignity. Sovereignty always, fuppofes a beneficenc 
power; we amft indeed make fome allowance fprdie 

* Qttomodo fleriliratein, aut nimios iii|br06, ct i^tera «Mturi|p 

mala, ita luxum vel avaritiam dotninantium tolerate. Vitia erunr, 
donee homiqes ; fed neque haec continaa, et melioram interventu 
peniiuuur^ HiA. lib. IV. cap. 74. I^. 4. 
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wedcnefs infeparable from humanky ; bat beyond tUstj 
and when the people are reduced to the laft cxtre-^ 
mity, thwc i^ no difference between tyranny and 
robbery. The <me gives no more right than the other, 
and we liiay always lawfully oppofe force to violence; 

XXIIL i"". Men have eftablifhcd civil focicty 
and govemniait for their own good, to extt^icate 
Shemfelves from troubles, and to deliver themfelves 
from the evils of a ftate of nature. But 'tis highly 
evident, that if the people were obliged to fuffcr 
every thing from their fovereigns, and never to rcfift 
their violences, they would be reduced to a much 
more deplorable ftate^ than that from which they 
wanted to refcue tl^mfelves, by the ellablifhment c^ 
fovcreignty. It can never furely be prefumed^ that 
this was the intention of men^ 

XXIV. 3*; Eitcn a people, who have fuBnutted 
(hemfelves to an abfolute government, have not 
thereby loft the right of averting their liberty, 
And taking caire of their prefervation, when they find 
themfel'ves reduced to extreme mifery. Abfolute 
Ibvereignty, in itfelf, is no more than the abfolutp 
power of doing good ; now the abfolute power of 
procuring the good of a perfon, and the abfolute 
power of deftroying him at pleafure, have no con^ 
ne&ion with each other. Let us therefore ^onw 
c]ude> that never any people had an intention to 
fubmit themfelves to a fovereign in fuch a manner, as 
never to have it in their power to refift him. Hot 
even for their own prefervation^ 
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XXV. ** Suppofc, fays Grotius *, one had alkcd 
** thofe who firft formed the civil laws, whether 
*' they intended to impofe on all the fujjjedts, the 
*' fatal neceflity of dying rather than taking up arms 
** to defend themfelves againft the unjuft violence 
•* of their fovereign, I know not whether they would 
** have anfwered in the afiirmative. 'Tis rather 
** reafonable to believe that they would have declared, 

that the people ought not to endure all manner of 
injuries, except perhaps when matters are fo fi-^ 
tuated, that refiftance would infallibly produce 

** very great troubles in the flat?, or tend to the 

** ruin of many iniloccnt ^people." , 

XXVI. We have abready prove4 t, thatnopcr- 
ibn can renounce. his liberty to fuch a degree as that 
here mentioned. This would be felling his own life, 
that of his children, his religion, in a word, every 
advantage he enjoys, which it is not certainly in any 
man's power to do. This may be illuftrated by the 
comparifon of a patient and his phyfician. 

XXVII. If therefore the fubjeds have always 1^ 
fight to rcfift the manifeft tyranny even of an abfo- 
lutc prince, they muft, for a ftronger reafon, have 
the fame power with refpe<5t t9 a prince who has only 
a reftrained and limited fovereignty, if he wants to 
invade the rights and properties of his people §. 

* 

* Book I. xhap. 4. ^ y. N. 2. 

f Part I. chap. 7. N. 22, l^c, 

^ Grotius on the Right of War and Peace, lib. I. cap. 4. 

Vol. II. K XXVIII. 
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XXVlrt. Wc riiuft indttd p«ic*ritly fuffcr tilt ca- 
price and aufterity of but iriMlcfs, ai wdl as thfc bad 
humour of our fathers and mothers ; but, as Seneca 
%s, ** Tho' a perfon ought to obey a father in all 
•• things, yet he is not obliged to obey him when - 
** his commands are of filch a hature, that he ceafeis 
*' thereby to be' a father." 

XXIX. But it is here to be obferved, that when 
we fay the people have a right to refift a tyriht, or 
even to depofc him, we oilght notj by the word 
people, to uhderftand the vile populace or dregs of 
a country, nor the cabal of a fmatl number of fedi« 
tious perfons, but the greateft and mod* judicious 
part of the fubjeds of all orderfe in the kingdom. The 
tyranny, as we have alfo obferVed, muft be notorious 
and accompanied with the highefl: evidence. 

■ 

XXX. We may likewife affirm, that, ftriftly fpeak- 
iijg, the fubjefts, are not obfiged to wkit till the prince 
has entirely finilhed the chains which he is preparing 
for them, and till he has put it out of their power to 
tefift him. 'Tis high time to think of their pre- 
fcrvation, and to take proper meafures againft their - 
fbvereign, when^hey Bnd that all his actions mani* 
Teftly tend to opprefs them> and that he is marching 
boldly on to the ruin of the ftatc. 

XXXI. Thefe are truths of the laft importance. 
*Tis highly proper they fhould be known, not only 
for the fafety and happinefs of nations, but alfo for 
the advantage of good and wife kings. 

' XXXII. 
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XXXn* They, who arc well acquainted with the 
frailty of hutxian nature^ are always diffident of 
themfelves; and wifhing only tadifcharge their duty, 
they are contented to have bounds fet to their au- 
thority, and by that means to be hindered from do- 
ing what they ought not to do. Taught by reafon 
and experience, that the people love peace and good 
gpvemment, they will never be afraid of a general 
infurreftion, fo long as they take care to govern 
with moderation, and hinder their officers from 
committing injuftice. 

XXXm. However the abettors of dcfpotic power 
and paffive obedience, ftart feveral difficujcies on this 
fubjeft. 

Firfi ObjeSlion. A revolt againft the fupreme 
power includes acontradi<Sion 5 for if this power is 
fupreme, there is none fuperior to it. By whoni 
then ihall it be judged ? If the fovereignty always 
inheres in the people, they have not transferred their 
right ; and if, they have transferred it, they are no 
longer mafters of it. 

4nfwer. This difficulty fuppofcs the point in quef- 
tion, namely, that the people have divefted them- 
felves fo far of their liberty, that they have given full 
power to the fovereign to treat them as he plcafes, 
without having in any caic referyed to themfelves 
the power of refilling him. This is what no people 
ever did, nor ever could do. There is therefore no 
contradi^on here, A power given for a certain 
xnd, is limited by that very end. The fupreme 
power acknowledges none above itfelf, fo long as 
the fovereign has not forfeited his dignity. JBuc if 

Ka he 
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he has degenerated into a tyrant, he can no longer 
claim a right which he has loft by his own fault, 

XXXIV. Secgnd ObjeSiion. But who Ihall judge, 
whether the prince performs his duty, or whether 
he governs tyrannically ? Can the people be judge 
in their own caufe ? 

Anfwer. It certainly belongs to thofe who have 
given any pcrfon a power, which he had not of 
himfelf, to judge whether he ufes it agreeably to the 
end for which it was given him. 

XXXV. Third ObjeSion. We cannot, without 
imprudence, grant this right of judging to the peo- 
ple. Political aflfairs are not adapted to the capa- 
city of the vulgar, but are fometimes of fo delicate 
a nature, that even perfons of the beft fenfe cannot 
form a right judgment of them. 

Anfwer. In dubious cafes, the prefumption ought 
always to be in favour of the fovereign, and obedi- 
. cnce is the duty of fubjefts. They ought even to 
bear a moderate abufe of fovereigncy. But in cafes 
of a manifeft and open tyranny, every one is in a 
condition to judge whether he is exceflively injured 
or not. 

XXXVI. Fourth ObjeSiion. But is it not expoGng 
the ftate to perpetual revolutions, to anarchy, and 

. to certain tuin, to make the fupreme authority de- 
pend on the opinion of the people, and to grant 
them the liberty of rifing on fome occafions againft 
their fovereign. 

I ^ Anfwer. 
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Anfwer. This /objcftion would be of fomc force, 
if we pretended that the people had a right to rife 
againft their fovereign, or to change the form of 
government, thro' levity or caprice, or even for a mo- 
derate abufe of fovereignty. But no inconvenicncy 
will cnfue, while the people only u(e this right 
with all the precautions, and in the circumftances 
which we have fuppofed. Befides, experience teaches 
us' that it is very difficult to prevail on a people to 
change a government to which they have been- ac- ; 
cuftomed. People are apt to overlook not only i 
flight, but even very great faults in thofe who go- / 
vern them, 

XXXVIT. Our hypothefis does not tend more than 
any other, to excite difturbances in a date -, for a 
people, ill treated by a tyrannic government, will 
rebel as frequently as thofe who live under eftablilhed 
laws, which they will not fufFer to be violated. Let 
the abettors of defpotic power cry up their prince as 
much as they pleafc, let them fay the moft magnificent 
things of his facred perfon, yet the people, reduced 
tothcUft mifery, will trample thefe fpecious rcafons 
under foot, as foon as they can do it with any appear- 
ance of fuccefs. 

XXXVIII. In fine, tho' the people might abufe 
the liberty which we grant them, yet lefs inconve- 
luency would arife from this, than from allowing 
all to the fovereign, fo as to let a whole nation pe- 
rifli, rather than grant it the power of checking the 
iniquity of its governors. 

Ka CHAP. 
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c H A "P. vni. 

Of the duty offwereigns. 

I. ' I ^ HERE is a fort of commerce, or r^ci- 
X, procal return of the duties of the fubjeftg 
to the fovereign, and of his to them. After there* 
fore having treate4 of the former, it remains that wc 
take a view of the latter. 

n. From what we have hitherto explained of the 
mature of fovercignty, of its end, extent and boun- 
daries, the duty of fovereigns may eafily be ga- 
thered. But as this is an affair of the lafl: importance, 
I'tis neccflary to fay fomething more particular on it, 
and to collect the principal heads of it as it were into 
one view. 

in. The higher a fovereign is raifed above the le- 
vel of other men, the more important are his duties : 
If he can do a great deal of good, he can alfo do a 
great deal of mifchief. *Tis on the good or evil 
condudt of princes that the happinefs or mifery of a 
whole nation or people depends. How happy is 
the (ituation, which, on all inftances, fumifhes oc- 
cafions of doing good to fo many thoufands ! But 
at the fame time, how dangerous is the poll Which 
expofcs every moment to the injuring of millions ! 
JBcfides, the good which princes do, fometimfes ex- 
tends to the moft remote ages 5 as the evils they 
commit are multiplied from generation to gene- 
ration to lateft pofterity. iTiis fufficiently'difcbvel's 
the importance of their duties, 

VI. 



VI. I9 ppder to have a prpper know^f^dge of the 
duty of foyereignA, we Qeed only attentively confi- 
dfix the native an4 e^d of civil iocifitkf, and the 
excrcifc of the different parts of fovercignflr. 

V. i^. The firft genpr^jl duty of princejB, and 
which is before all things n^ceffary, is (;an:fully to in- 
form themfelves of every thing that falls under the 
complete difcharge of i^eir truft : for a ^rfon can- 
not well acquit himfe^ in that which he Jhas not 6rft 
rightly learnt, 

VI. It is a great mi^ke tp -imaginie that the 
knowledge of goViernipeot ^ an eafy ^air; qu 
the contrary, nothing jls ogipre dilEcult if princes 
wpuid diffjharge thc^ 4^* Whatev;er talents or 
genius tt^ey may have feq^iv^d frp^n 9^re, this is 
an employ nmnt t^^t rpqi4i;f ^ the. whojie man. The 
general rples pf goveriyijig y^?U are few in num^r;. 
but the dip^ulty k ^0 m^e a juft app^cation of 
them to tii^ies ^pd circomftances ^ ,^nd this demands 
;he grcateft efforts pf cbligepce and j^uman prudence. 

VII. :2^. When, a prince is once convinced of .t||e 
obligatipn ^he is under to inform himfelf exaftly <^ all 
that is necfiPfu-y for the difcharge of his truft, atni pf 
the difficulty of getting this infprmation, he will be«- 
gin with removing all ooftacles which might oppofe 
it. And ^rft *tis abfolutcly ne<;e0ary, ,chat princes^ 
9^uld retrench their pleafures and ufelefs diyerii* 
pns, fo f;|r as thefe mgy be an pb^acle to the kqo w« 
ledge and pr^£tice,of tbe^r duty. Then they pught 
to epdwvow tp hlive wife» priident and experienced 
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peribns about them •, and, on the contrary, to re« 
move flatterers, buflbons, and others, whofe whole 
merit confifts in things that are frivobus and ab(b- 
lutcly unworthy of the attention of a fovereign. 
Princes ought not to choofe for /avourites thofe who 
are moft proper to divert them, but thofe who are 

moft capable of governing the ftate. 

# 

Villi Above all things, they cannot guard too 
much againft flattery. No human condition has 
fo great an occaflon for true and faithful advice as 
that of kings. And yet princes, fpoiled by flattery, 
take every thing, that is free and ingenuous, to be 
harfli and auftere. They are become fo delicate, 
that every thing, which is not flattery, offends them : 
But nothing bught they to be fo greatly afraid of as 
this very flattery, fince there arc no miferies into 
which they may not be hurried by its poifonous in- 
finuations. On the contrary, the prince is happy 
when but only one man is born in his reign, who is 
fo generous as to fpeak the truth freely to him 5 fuch 
a man is the treafure of the ftate. Wife rulers, 
who have their true interefts at. heart, ought conti- 
nually to imagine that flatterers only regard them- 
fclves and not their mafter ; whereas a fincere coun-» 
fellor, as ic were, forgets himfclf, and thinks only 
on the advantage of his prince. 

IX. 3^. Princes^ ought to ufe all poflible applica- 
tion to underftand the conftitution of the ftate, and 
the natural temper of their fubjeds. They ought 
not in this refpcdl to be contented with a general and 
Superficial knowledge. They fliould enter into par- 
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ttculAfs» and carefully examine what the conftitution 
of the ftate is, what its eftablifliment and power, ^ 
whether it is old or new, fucccffive or elcftive, ac- 
quired by l^al methods or by arms, what its extent 
is, what its forces are, who are its allies, and what 
conveniences it is provided with. For according to 
all thefe circumftances the fcepter muft be'fwayed, 
and the reins of government drawn in or flackened, 

X. 4®. After this fovereigns ought to endeavour to 
excel in fuch virtues as are mod neceflary to fupport 
the weight of fo important a charge, and to regu- 
late their outward behaviour in a manner worthy of 
their rank and dignity. 

XL We have already fliewn that virtue in genei'al 
confifts in that (Irength of mind, which enables us 
not only to confult, right reafon on all occafions, but 
alfo to follow her counfels with eafc, and cflFedually 
refill every thing which may incline us to the con- 
trary. This fingle idea of virtue is fufficient to (hew 
how neceflary it is to all men. But among all men, 
none have more duties to fulfil, none are more ex* 
pofcd to great temptations, than fovereigns ; and 
noM of courfe have a greater neceflity for the aflift- 
ance of virtue. Befides, virtue in princes has this 
advantage, that it is the fureft means ef rendering 
their fubjefts good and virtuous. For this purpofe 
th^y need only (hew themfelvcs fuch. The exam- 
ple of the prmce has more force than the law. It is, 
as it were, a living law, which has more credit and 
authority than precept. But to come to particulars. 

• XIL 
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Xn. T)ie virtues moft neee^iiry to fo^emg^$'ui^ 
x^. Pietjy which is certainly the foundatifm ^ aU 
other virtues ; but it mull be a folid and rational piety, 
free from fuperftidon and bigotry* In the high fi* 
tuation of fovereigns, the only motive, which cas 
moft furely induce them to the difchai^e of their 
duty, is the fear of God. Without that, they wiH 
foon run into every vice which their paffions dictate i 
and the people will become the innocent victims 
of their pride, ambition, avarice and cruelty. , On 
the contrary, we may expeft every thing that is 
good hrom a prince, who fears and refpeds God, 
^ a fupreme Being on whom he depends, and to 
whom he muft one day give an accouot of his admi* 
niftration. Nothing can be fo powerful a motive as 
iftis to -engs^e princes to perform their duty, iio- 
ithingt^an £0 well cure them of that dangerous mif* 
iake, that being ajbove other men, they may .a& as 
abfolute iords, And as if they were iK)t to render an 
account of tl^ir conduct, and be judged in their 
turn, after having judged others. 

XIII. 3^ Thtlovtdi Equity mAJiffiki.^ The 
phief defign a prince^as inade for, <is^to cake care 
that every one fliQutd have his r^ht. This ought 
jto engage h«fn to ftudy :not only the fcience of thofe 
j^eat civilians who. afcend to the lirftjuftice, .which 
rciguktes Jbiuman fodety^ andwhkh determinest the 
principles of government and politics ; but alfo t}^t 
part of the jaw, which defends to the aSaif s of par* 
ficvW perfons. This bfiangh is generally left for .the 
gentlemen of the lopgjrobe, .and not admitted into 
the education of princes,- tho* they are every day to 
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^ifi jt^tofent tipon the foitunes^ fiberdes, flkres, 
lionour ilnd rq)Utation of their fubjefts. Princes are 
CQntiimaDy tialked to of valour iand liberality ; but if 
juftice does hot regulate thefe two qualities, they 
degenerate into the moft odious vic€s : Without 
juftice, valour does nothing but deftroy ; and li- 
berality is only a foolifli profufenefs.. Juftice keeps 
all in order, and contains within bounds him who 
tfiftributes it, as wefl as thofe to whom it is diftri- 
buted. 

XIV. 3*. Vahur. But it muft be fet in motion by 
juffice, and condufted by prudence. A prince fhould 
expofe Hmfelf to the greateft dangers as often as it 
is neceflfary. He dishonours himfelf more by being 
afraid of danger in time of war, than by never 
going to war, TTie courage of him who com* 
' mands others, ought not to be dubious ; but net- 
ther ought he to expofe himfelf to danger with- 
•out ncceffity. Valour ean no longer be a virtue 
than as it is guided by prudence, otherwife it is a 
ftupid contempt of Rfe, a brutal ardour. Inconfider- 
ate valour fe always infecure. He, who is riot mafter 
t)f himfelf in dangers, is rather fierce than brave; 
4f he db«s not fly, he is at teaft confounded. Ffe 
lofes that prefcnce of mind which would be ne- 
ceflary for him to give proper orders, to tafac 
advantage of opportunities, and to rout the ene- 
Twj. The true way of finding glory, is calmly to wait 
•for the favourable occafion. Virtue is the more re- 
vered, as fhe Ihews herfdf plain, modcft, and avcrfc 
to pride and oftentation. In proportion as the ne- 
ccflBty of cxpofing yourfelf to danger augments, your 
ibrefight and courage ought alfo to iocreafe. 

^ . XV. ' 
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XV, 4*. Another virtue, very ncccflary in princes^ 
is to be extremely " referred in difcovering their 
thoughts and defigns. This virtue is evidently nc- 
ceffary to thofe who arc concerned in government : 
It includes a wile diffidence, and an innocent difli- 
mulation, 

XVT. 5'. A prince muft, above all things, ac- 
cuftom himfelf to moderate his defires. For as he 
has the power of gratifying them, if he once gives 
way to them, he will run to the greateft exccfs, and 
by deftroying his fubjc^ls, he will at laft deftroy him- 
felf. In order to form himfelf to this moderation, 
nothing is more proper and ufcful than to accuflom 
himfelf to patience. This is the moft neceflary of all 
virtues for thofe who are to command. A man muft 
be patient to become mafter of himfelf and others. 
Impatience, which feems to be a vigorous exertion 
of the foul, is only a weaknefs and inability of fuffer- 
ing pain. He who cannot wait and fuffer, is like a 
perfon that cannot keep. a fecret. Both want refolu*- 
tion to contain themfelves. The more power an im- 
patient man has, the more fatal his impatience will 
be to him. He will hot wait ; he will give himfelf 
no time to judge; he forces every thing to pleafe 
himfelf ; he tears off the boughs, to gather the fruit 
before it is ripe ; he breaks down the gates, rather 
than ftay till they are opened to him. 

XVII. 6**. Goodnefs and CUmen^y are alfo virtues 
very neceflary to a prince : His office is to do good, 
and *tis for this end the power is lodged in his hand, 
*Tis alfo principally by this that he ought to diftin- 
guifti himfelf. XVUL 
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XVIII. 7®. Liberality^ , well undcrftood and well 
applied, is (o much the more effential to a prince, 
as ^varice is a difgrace to a perfon to whom it colls 
almoft nothing to be liberal. To take it cxadlly, 
a king, as a king, has nothing properly his own ; for 
he owes his very fclf to others. But on the other 
hand, no perfon ought to be more careful in regu- 
lating the cxercife of this noble virtue. This requires 
a great deal of circumfpedion, and fuppofcs, in the 
prince, a juft difccrnmcnt and a good tafte to know 
how to beftow and difpenfe favours on proper pcr- 
fons. He ought, above all things, to ufe this vir- 
tue for rewarding merit and virtue. 

XIX. But liberality ha^ its bounds, even in the 
moft opulent princes. The ftate may be compared 
to a family. The want of forefight, profufion of 
treafure, and the voluptuous inclination of princes, 
who are the mafters of it, do more mifchief than 
the moft (kilful miniftcrs can repair. 

XX. To reimburfe his treafures,^ fquandered away 
without neceflity, and often in criminal exceflcs, he 
muft have recourfe to expedients which are fatal to 
the fubjcfts and the ftate. He lofcs the hearts of the 
people, and caufes murmurs and difcontents which 
are always dangerous, and of which an enemy may 
take advantage. Thefc are inconveniencies that even 
corfimon fenfe might point out, if the ftrong pro- 
penfity to pleafure, and the intoxication of power, 
did not often excinguifh the light of reafon in princes. 
To what cruelty and injufticc did not the foolifli pro- 
fufions of Niro carry him ? A prudent ceconomy, 

on 
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on the concrarf) iu{^Iies the dsfickndeB of die re*' 
venue, majrvtains fomilies and ftates, and prelerves 
them in a flouriihing condition. By oeconom/ 
princes not only hare naoney m time of need^ but 
. they alfo pofiefs the hearts of their fut^e^s, D$rba 
freely open their purfcs upon any unfore^Q emer- 
gency, when they fee that the prince has b|cen fpar- 
ing in his expences ; the contrary h9ppen9 when he 
has fquaadered away his treafures. 

XXI. This i^ a general idea of the virtues moft 
neceflary to a fovereign, bcfides thofe which are 
common to him with private people, and of which 
fome are included even in thofe we have been men- 
tioning. Gcero follows alnu)ft (he fame ideas in the 
enumeration he makes of the royal virtues *. 

XXII. Tis by thp affiftance of thefe virtues, pf 
which we here have given an idea, that fovereign^ 
are enabled to apply themiiblves with fuccefs to the 
funflions of government, and to fulfil the different 
duties of it. L.et us fay fomething more particular 
on the adual exercife of thefe duties. 

XXIII. There is a general rule which includes all 
Ae duties of a fpvcrcign, and by which he may 
cafily judge how to proceed under every circumftance. 
iM the fafety of the feopk ie ibe fufrenu taip. This 
manm ought to be the piipcipk and end of all i^ 
ai^ons. The fovcreign authority has been conferred 

* Fortem, juftum, feverum, gravem, magnanimum, largum, , 
^oeficum, Hberakm clici> hae funt regis laudes. Oiat. pro rege 
Deiptaro, cap. 9. 
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ifpdh him with tUs vkm y and the fulfilfing of it it 
the foundadon of hh right and power. The prince 
1% pro{ter)]r the fervant of the public. He ought, as it 
were, to forget himfcif, in order to think only on the 
advantage and good of thofe whom he governs. He 
ought not to look upon any thing as advantageous 
to bimfelfy which is not fo to the ftate. This was the 
idea of the heathen philofophers. They defined a 
godd prince, one who endeavours to render his fub- 
jeds happy ; and a tyrant, on the contrary, one who 
aims only at his owa private advantage. 

XXIV, The very intereft of the fovereign de* 
mandi, that he fhould dirc6i: all his anions to the 
public good. By fuch a condud he wins the hearu 
of his futgeds, and lays the fottndauoa of folid bap- 
pinefs and true glory* 

XXV. Where die govemmcat is moft defpodc, 
there fovereigns are Icaft powerful. They ruin every 
thing, and are the fde pdreifors of the whole coun* 
try ; but then the ftate lai^ifhes, becaufe it is tx^ 
haufted of men and money *, and this firft lofs is the 
greateft and moft irneparable. His fubjefts (eem to 
adore him, and to tremble at his very looks : But 
fee whit will be the confequence upoj^ the leaft revo- 
lution; then we find that this monftrous power, 
pufhed to excefe, cannot long endure, betaufe it has 
no refource in the hearts of the people. On the firft 
Mow the idol tumbles down and is trampled under 
foot. The king, who, in his profperity, found not 
a man who durft tell him the truth, (hall not find 
one, in his adveiffity> that will vouchfafe either to act 

cufe 
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cufe him, or defend him agatnft his enemies, 
therefore equally cffeniial to the happinefs of the peo- 
ple and of fovereigns, that the latter fhould follow 
no other rule in their-manner of governing, than that 
of the public good. 

XX VI. 'Tis not difficult, from this general rule, 
to deduce thofe of a more particular nature. The 
funftions of the government relate either to the in- 
terefts of the date at home^ or to its foreign concerns. 

XXVII. As for the interefts of the (late at home, 
the firft care of the fovereign ought to be, i^. to 
form his fubjefts to good manners. For this fwr- 
pofe the duty of fupreme rulers is, not only to prc- 
fcribe good laws, by which every one may know how 
he ought to behave in order to promote the public 
good ; but efpecially to eftablifti the moft perfedl: 
manner of public inftruftion, and of the education 
of youth. This is the only method of making the 
fubjeds conform to the laws both by reafon and cuf- 
torn, rather than thro' fear of punilhmcnt. 

XXVIII. The firft care of a prince therefore ought 
to be to ereft puUic fchools for the education of 
children, and for forming them betimes to wiidom 
and virtue. Children are the hope and ftrength of a 
nation. 'Tis too late to corredt them when they arc 
ipoiled. 'Tis infinitely better to prevent the evil, 
than to be obliged to puniih it. The king, who is 
the father of all his people, is more particularly the 
father of all the youth, who are, as it were, the 
flower of the whole nation. And as it is in the 

flower. 
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fibWcir, that fruits are prepared, fo 'tis one of the 
principal duties of the fovereign to take care of the * 
education of youth, and the inftrudion of his futn 
je£ts, to plant the principles of virtue early in their 
jtnindSy and to maintain and confirm them in that 
happy difpofition, 'Tis not laws and ordinances^ 
but good morals, that properly regulate the ftate, 

^id le^es fine moribus 
Van a frojiciunl *; 

Thofe who have had a bad education make no 
Ifcruple to violate the niceft exadnefs of political con- 
ilitutionsi whereis they,. who have been properly 
trained up^ chearfully^ and, as it were, fpontaneoufly 
conform to all good eftablifhments. In fine^ nothihg is 
niore conducive to fo good an end in dates, than to 
ihfpire the people by times with the principles of the 
Chriftian religion, purged from all human invention^ 
.For this religion includes the moft perfeft fchcme of 
iporality, the. majcims of which are extremely well 
• adapted for promoting the happinefs of foeicty. 

XXIX; 2^. 'Hie fovereign ought to eftablifli good 
laws for the fettling of fuch affairs, as the fubjefts 
have moft frequently to tranfaft with each other* 
Thcfp laws ought to be juft^ equitable^ clear, with- 
out ambiguity and contradidion, ufcful, accom- 
modated to the condition and the genius of the peo- 
plc> at fcaft as far as the good of the ftate will pcr- 
miti that, by their means, differences may be eafily 
determined t But they are not to be multiplied 
without neceffity. 

♦ Horat. Lib. XXL Od. 24. f. 35^ 36* 

: .Vol. il. L XXX. 
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XXX. I faid, that laws ought to be ^Cc^m* 
tnodated to the c^nditien and genius of tbi people ^ 
and for this reafon I have before obferved, that th« 
fovereign ought to be thoroughly inftruffced in thil 
point J otherwife one of thefe two inconveniences 
muft neceifarily happen, cither the law3 are not ob« 
ferved, and then it becomes neceflary to punifh ail 
infinite number of people, without the date reaping 
any advantage from it ; or the authority of the lawa 
is defpifed, and then the date is on the brink of dc^ 
ftruflion. 

XXXL I mentioned alfo, that laws ought Hqt toh 
multiplied without neceffity 5 for this would only tend t» 
lay fnares for the fubjefis, and expofc them to inevi- 
table pundlhments, without any advantage to the fb« 
ciety. In fine, 'tis of great importance to regulate 
what relates to the adminiftration and ordinary forms 
of juftice, io that every fufcjeft may have it in his 
I)ower to recover his right, without lofiiEig much 
time^ or being at a great expcnce. 

XXXII. g^ It would be of no ufe to make good 
laws, if people were fuffered to violate them with 
impunity. Sovereigns ought therefore to fee thctti ' 
properly executed, and to punifh the delinquents 
without exception of pcrfons, according to the qua- 
lity and degree of the offfence. It is tven fome- 
times proper to punifli feverely at firft. Ttere are 
circumftanccs in which it is clemency to make 
fuch early examples, as rtiay fiop the co&tk of 
iniquity, , But .what is chiefly neceffiury, ^nd what 
juftice and the public good abTolutel/ require, is^ 

.4 that 
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Ihat the fevcrity of the Jaws be cxcrciftd riot only 
ypon the fubjcdls of moderate fortune and condition^ 
but alfo upon the Wealthy and powerful* It would be 
unjuft that ireputa'tionj nobility, and riches, (hould 
authorize any one to infult thofe who are deftituce of 
thefe advantages. The populate arc often reduced 
by oppreflion to defpairj and at laft rife u^ with a 
fury which throws the (late into coavulfions. 

XXXliL 4**. Since men firft incorporated them- 
felvGS in civil focieties to fcreen themfelves from the 
injuries arid malice of others, and to procure all the 
fweets and pleafures which Can render life commodi- 
ous and happyj the fovereign is obliged to hinder 
the fubjefls from wronging each other,' to maintain 
brder and peace in the community by a ftrift execu- 
tion of the laws, to the end that his fubjcfts may 
obtain the advantages which men can reafonably 
propofe to themfelves by joining in fociety. When 
the fubjefts arc riot kept witWn rule, their perpetual 
living tc^etber, and the communication they have 
with each other^ caGly furnilh them with oppottuni- 
ties of injuring each Other. But nothing is more 
tontnlry to 'thie nature and end of civil government, 
than to permit fubjeds to do themfelves juftice, and^ 
by their own private force, to revenge the injuries 
they think they have fuffered. We fliall here add a 
beautiful paflage frdm Mr. De La Srui&e upon this 
fubjeft ♦. *' What would it avail me or any of my 
•* fdlow-fubjcdsi that my fovereign was fuccefsful 
** and aowned with glory, that my country was 
*^ powerful and the terror of neighbouring nations, 

♦ Cluupa^^s and Manncti ^t the prcfcnt Age, chap, lo, of the 
SoTirtigQ. L. 2 ** i( 
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if I was forced to lead a melancholy and tnifer- 
able life under the burthen of oppreflion and indi- 
gence ? If, while I was fccured from the incurfi- 
ons of a foreign enemy, I found myfelf expofed 
*^ at home to the fword of an affalBn, and wad 
*' lefs in danger of being robbed or maflacred in 
^* the darkeft liights and in a t|iick foreft, thail 
** in the public ftreets ? If fafcty, cleanlincfs, and 
** good order, had not rendered living in towns 
^* fo pleafant, and had not only furniflied them with 
"** the ncceflaries, but moreover with all the ftveets 
^1 and conveniences of life ? If, being weak and 
** defencelcfs, I were encroached upon in the coun- 
*' try, by every neighbouring great man ? If fo 
'** good a provifion had not been made to protedt 
** me againfl his injuftice ? If I had not at hand fo 
•* many, and fuch excellent matters, to educate my 
** children in thofe arts and fciences which will . one 
*' day make thcif fortune? If the conveniency of 
^^ commefte had not made good fubllantial ftuffs 
•• for my clothing, and wholefome food for my 
** nouri(hment, both plentiful and cheap? If, to 
' ** conclude, the care o? my fovereign had not given 
• •• me reafon to be as well contented with my fortune, 
*• as his princely virtues muft needs make him with 
^* his/* 

* 

XXXIV. 5*. Since a prince can neither fee nor do 
every thing himfelf, he muft have the affiftanc^of mi- 
nifters : But thefe, as they derive their whole authority 
from their mafter, ail the good or the evil they do is fi- 
^ naily imputed to him, *Tis therefore the duty of fove- 
ceigQi to choofc pcrfoos of integrity and ability for the 

cmploymcnta 
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^aiployments with which ihey critruft them. They 
oi^ghF often to examine their condu(^, and to puniih 
or rccompcnfe them, according as they defervc. Iq , 

fine, they ought never to refqfe to lend a patient . 
ear to th^ humble reiponftraqces and complaints of 
their fqbjcdls, when ;hey are opprelTed 2^nd trampled 
on by n)inifters and fubprdinate ma^iftrates, 

XXXV. 6®. With regard to fubfidies and taxes, fince ' 
the fubjefts are not obliged to pay them, but as they 
^c neceffary to defray the expences of the ftatc, in 
war or peace ; the fovereign ought to e^adt no inore 
than the public neceflities, or the fignal advantage 
of the date (hall rcqqire. He ought alfo to fee that 
the fubje£ls be incon^moded as little as poiUble by the 
taxes laid uppn theai. Th?re Ihould be a juft prq- 
portioi\ in the tax of cv?ry incJividyaU and there 
mvift be no exception or immunity which may tura 
to the difadvantage of others. The money colle<fle4 
ought to be laid out on the occaHons of the (lace, 
^d not wafted, in luxury, debauchery, foolifh lar- 
gefles, or vain magnificence. Laftly, the expence^ 
9\jght to be proportioned ^o the revenues^ 

XXXVI, 7^ 'Ti3 the duty of a fovereign to . 
draw no farther fupplies from his fubjedts than hg 
feally ftands. in need of: The wealth of the fubjc£ts 
forms the ftrength of the ftate, and the advantage 
Qf families and individuals. A prince therefore ought 
to negleft nothing that cjan contribute to. the preferva,- 
tlon and increafe of the riches of his people. For thi^ 
purpofe he ought to fee that they draw all the profit 
tliey caq fjroqi th^ir lands and waters^ aadkeep then\- 

1^3 X^lvc^ 
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felves always employed in fome induftrious cxercife or ' 
other. He ought to further and pri)motc the mechanic 
arts, and give allpofliible encouragement to commerce. 
'Tis likewife his duty to bring his fubjcfts to a fru- 
gal method of living by good fumptuary laws, which 
may forbid fuperfluous expences, and efpecially thofe 
by which the wealth of the natives is tranflated tq 

- foreigners. 

XXXVH. 8*. Laftly, 'ris equally the intereft 
and duty of a fupremc governour, to guard ag^nft' 
faftions and cabals, from whence feditions and civi^ 
wars eafiJy arife. But above all, he ought to take 
care that none of his fuhjefts place a greater depend- 
ence, under any pretext, even that of religion, on 
any other power, either within or without the realm^ 

- than on his lawful fovereign. This in general is the 
law of the public good in regard to the domcftic iur 
tereftsj or internal tranquillity of the fta^e. 

XXXVIII. As to foreign concerns, the principal 
duties of the king are, 

1 ^. To live in peace with his neighbours as much 
as he poffibly can. ' 

2°. Dcxteroufly to manage the alliances and 
treaties he makes with other powers. 

3^* To adhere faithfully to the treaties he has 
made. 

4?. Not to fuffer the courage of his fubjefts to be 
enervated, but on the contrary to maintain and aug- 
ment it by a good difcipline. 

5*^. In due and fcafonable time to make the pre- 
parations neceflary to put himfelf in 9 pofture of de- 
fence. - 6.. 
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6*. Not to undertake any unjuft or ra(h war. 
7". Laftly, even in times of peace to be very at- 
tentive to the defigns and motjoris of his neighbours, . 

' XXXIX.. We ihall fay no more of the duties of 
ibvereigns. 'Tis fufficient at prefent to have pointed 
out the general principles, and collefted the princi- 
pal heads : what we have to fay hereafter concern-. 
ing the difFrent parrs of fovereignty, will give the 
reader a tBore dittin& idea of the particular duties 
pending tc. 
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PART III. 

A wofe particular examination of the effential 
parts of /over eighty^ or of the different rights of 

■ the favereign, with refpeSi to the internal admi- 
nifiration- of the ftdtBy fueh as the legijlative. 
fpwer, the fupreme power in matters of relt' 
gion, the right of infixing punijhments, an4 
that which the fovereign has ever the Bona Rei- 
publicXf or the goods contained in the common 
•wealth. 



CHAP. I. 

Of the k^Jlative pe^ver^ and the civil laws tehicb^ 
ar if e. front, it. 

k'E h^Tc hitherto explained what rtlates^ 
to the nature of civil fociety in gcnc- 
J ral, pf goTcrnmcnt, and of fov^ 
t rcignty, which is the foul of it. No- 
thing rf mains co compleat the plan we laid down, but 

mor^ 
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More particularly to examine th^ clif&rent parts of fin 
vereignty, as well tho^ whiph direfUy regard the 
internal adminiftration of the Hate, as thofe whicH 
lelate to it$ ihterefts abroad, or to itaf concerns with 
foreign powpr^, which will afford us an opportunity 
qf explair^ing the principal queftions relating to thefe 
fubje(5U ; and to this'purpqfe we defign this §nd th^ 
ftjbfeqpent pvt. 

IL Among the effential parts of fovereignty we 
have given the firft rank to the legijlative power ^ 
that is tq f4y, the power which the fovereign has of 
giving laws to his ru|:>je4s» and of direfbing their ac* 
tiong, or of prefcribing the nia^ner in which they 
ought to regulate their conduct ; and it is from thi^ 
pQyircr that the QnA law^ arp derived. As this right 
of the fovereign is, as it were, the cffcnce of 
fovereignty, order requires that we (hould begin 
i«ith t\t cxpjicatioq of wl^atevpr relate^ to it. 

III. We Ihall not here repeat what we have clfc- 
where faid of the nature of laws in general : But^ 
fupppfing the principles we have eflabliihed on that 
head, we ih^U only examine the nature and extent 
of the legiflative power in fociety, and that of the 
civil laws and dec;ree$ of tl^e foverieign whi^h are 
from thence derived^ 

IV. Civil Laws then are all thofe, which the fo- 
vereign impofes on his fubjefts. The aflemblage q^ 
.i)ody of thefe laws is what we call the Civil Law. In^ 
fine, civil jurifprudence is that ability, by whic^i 
^h< civil laws are qot ciily eftabliflied, but are ex- 
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plained in cafe of any obfcurity, and arc propcrljr 
applied to the afttons of men. 

V, The eftabliflimcnt of cWl focicty ought to b« 
' 4xed and perpetual, fo as to make a fure and un«> 

doubted provifion for the happine^ and tranquillity 
of man. For this purpofe it was neceflary to efta* 
bliih a conftant order, and this could only be don« 
, \ff fixed and determinate laws, 

VI. We have already obferved that it was necef- 
fary tp take prbper meafurcs to render the laws of 

' nature as effectual as they ought to be, in order to 
promote the happinefs of man ; and this is done by 
means of the civil laws. 

For, I*. They ferve to m Ae the laws of nature 
better known. 

2*, They give them a new degree of force, and 
render the obfervance of them more fccure, by 
means of their fandion, and of the punifhmenta 
which the fovereign inflids on thofe who defpife and 
violate them. 

3"*. There are feveral things which the law of na-i^ 
ture prefcribes only in a general and indeterminate 
manner ; fo that the time, the manner, and the ap^r 
plication to perfons are left to the prudence and dif- 
cretion of every individual. It was however neceflary 
for the order and tranquillity of the ftate, that all this 
matter Ihould be regulated. § which is dooe by the 
civil laws. 

4* Tliey aUb ferve to explain any obfeurity than; 
may arife in the maxims of the law of natiH^. 

5*, They modify, in various ways, the ufc of thofe 
?ights which eVcry man nat\jrally pofleflRfi, )^% 



6"*. Laftly, they determine the forms tliat !arc tQ 
be obfcrved, and the precautions which ought to be 
taken, to render the different eng^ements that men 
colter into with each other cffeftu^l and inviolable j 
and they afcertain the manner in whi^h 4 man is ta 
jprofecute his rights in the civ^l court* 

VII. In order therefore to form ^ juft idea of the 
civil laws, we ipuft fay, that as civil fociety is no 
other than natural fociety itfelf, modified by the cfta- 
bliftime(it of a fpvercign whofe bufinefs it is to main- 
tain peace and order ; in like manner the ciyil law^ 
are thofe of nature, perfected and modified in a n^« 
iier fuitable to the ftate and advantages of fociety. 

VIU. A* ^^^s is the cafe, we may very properly 
^iftinguifh two forts of civil laws*. Some are fucH 
with refpcft to their authority only, and others witl^ 
regard to their original. To the firft clafs, we re- 
fer all the natural laws which ferve as rules in civil 
courts, and which are alfo confirmed l^ a new fancr 
tion of the fovereign. Such are all thefe laws which 
determine the crimes that are to be puniihed by the 
f ivil juftice y and what are the obligations upon which 
an aftion may commence in the civilcourt, 6?r. 

As for the civil laws, fo called, becaufc of their 
original, thefe are arbitrary decrees^ which, for their 
foundation, have only the will of the fovereign, and^ 
iyppofe certain human eftablifhments ; or which re- 
gulate things relating to the particular advantage of 
the ftate, tho* indifferent in themfelves and undeter- 
mined by the law of nature. Such are the laws which 
prefcribe the neceliary forms in contradts and tef- 

' tamentSj^ 
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taments, the manner of proceeding in court$ of 
jufliice (^r* But ic muft be obferved that ^1 theft; 
regulations ought to tend to the good of the ftate as 
well as of individuals, fo that they are properly ap-r 
^ndages to the law of nature, 

IX. *Tis of great importance carefully to diftin- 
guifh in the civil laws» what is natural and neceffary 
in them, from wjiat is only arbitrary. Thofe 
laws of mature, the obfervance of which is eflentially 
conducive to the peace and tranquillity of mankind, 
ought certainly to have the force of a law in all dates % 
neither is ic in the power of the prince, to abrogate 
them. As for the others, whic;h do not fo effentially 
intcrcft the happinefe of fociety, *tis not always ex- 
pedient to give then^ the force of a law, becaqfe the 
coi|troverfies about ;he violation of them would ohc^ 
be very perplexed and intricate, and would likewil? 
lay a foundation for an inBnice number of litigious 
fuits. Bcfides, it was proper to give the good ancj 
^ vh"tuous an opportunity of diftinguifhing themfclyes 
by the praftice pf thofc duties, the violation of wJiiclv 
incurs no human penalties, 

X, What we have faid of the nature of civil law? 
fufHciently Ihews, that tho* the legiflative is zfupreme^ 
yet it is not an abitrary^ power j buf on the contrary 
it is limited in feyeral refpeft^, 

i^ And as t:he fovcreign holds the legiflative 
power originally of the will of each membe?" of the 
loeiety, 'us evident that no man can confer on an- 
othy a right which he has not himfelf ^ and that 
conrcc^uently the legiflative power cannot be extended 

beypn^ 
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befyohd tills limit. The fovcrcign therefore caii nei- 
ther command nor forbid any other actions than fuch 
as are either voluntary or poflible. 

2\ BefideSf the natural laws difpofe' of htimaa 
aSions antecedently to the ciial laws, and men can- 
not recede from the authority of the former. There- 
fore thcfe primitive laws limit the power of the fo* 
vereign, and he can determine nothing fo as to bind 
the fubjcdl contrary to what they cither exprefly com* 
mand or forbid. 

XI. But we mufi be careful not to confound fw6 
things entirely diftinA, I mean the Sfafe of Nature 
and the Laws of Nature. The primitive and natural 
ftate of man may admit of difierent changes and va- 
rious ^modifications, which are left to the drfpofaj of 
man, and have nothing contrary to his bbligations 
and his duties. In this refpe(^, the civil laws may 
produce fome changes^ in the natural ftate, and 
confequently make fome regulations unknown to 
the law of nature, without containing any thing 
contrary to that law, which fuppofes the ftate of li- 
berty in all its extent, but neverthelefs permits men 
to limit and reftrain that ftate, in the manner which 
appears moft to their advantage. 

XII. We are however far from being of the opi- 
nion of thofe writers *, who pretend that 'tis im- 
poffible the civil laws (hould be repugnant to that of 
nature, becaufe, fay they, there is nothing either juji 
or unjujl antecedently to the efiabliftment of thofe lav/s. 
What wc have juft now advanced, and the principles 

we 
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'i9t have eftablifhed in the whole courfe of this wbrkj! 
JEiifficiexitly evince the ^bfurdity of this opinion. 

Xlil. *Tis as riditulous to affert^ that before thfe 
teftabliihment of civil laws and focietyi there was no 
^e c^ jufiice to which mankind were fubjeft^ as to 
pretend that truth and reditudic depend on the will 
«>f men^ and not on the nature of things. It would 
have even been impdflible for men to found focieties 
of any durability^ if, antecedently to thefe focieties^ 
there had been neither juftice nor injuftice, and if 
tiiey had not, on the contrary, been perfuaded that, 
it was juft to keep their word, and unjuft to break 
it. 

XIV4 Such In general is the extent of the Ic^ 
g^ative power, and the nature of the civil laws, hf 
which that power exerts itfclf. Hence it follows^ 
that the whole force of civil laws confifts in twd 
things, namely, in thdr ^Jiice and in their Ju- 
tbority. 

XV. The authority of the laws cohfifts in the fore* 
^ven them by the perfon, who, bdng inverted with 
the legifladve power, has a right to enai^ thefe laws ; 
and in the Divine Will which commands us to obey 
him. As for the juftice of civil laws, it depends on 
their relation to the good order of fociety, of which 
they are the rules, and on their agreement with th* 
particular advantage of eftabliflung them^ according 
as times and places require. 

XVIt And lince the fovereignty, ' or right of codi-* 
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tbandbg^ h natiirallf founded on a hentjficent P^er] 
it neceflarily follows that the Jutbority and Jt^ici 
g{ laws are two chara^teriflics efTential to their na- 
(urei in default of which they can produce no true 
obligation. The power of the fovereign fonftitutes 
the authority of his laws, and iiis beneficence per^ 
mits hUn ^ make none but iUch as arc conform* 
able to equity* 

XVn. However certain tod itlconteHable theCe 
jgeneral principles are, yet we ought to take care not 
to abufe them in the application, 'Tis certainly 
tifential te every law that it fhould be equitable and 
juft ; but we muft not from thence conclude, that 
private fubjeds have a right to refufe obedience to the 
commands of the forereign, under a pretence thu 
they do not think them altogether juft. For betides 
that fome allowance is to be made for hum^ iniirmity^ 
the<^po(ing the legiflative power which conftitiites 
tht whole fafety of the public, muft evidently tend 
to the fubverfion of fociety ^ and fubjeds are obliged 
to fuffcr the inconveniences which may arife from 
&me unjuft laws, rather than expofe the ftate to 
ruin by their diibbedience. 

XVIII. But tf the abufe of the legiflative power 
< proceeds to excefsi and to the fubverfion of the fun-- 
•damental principles of the laws of nature, and of tjjiic 
duties which it enjoins, 'tis certain that in thefe cir- ^ 
cumftances^ the fubje^ are, by the Igws of God, not 
Wily authorized, but even obliged to rtfulc obedi* 
.cnee tg all Uws of this kind. 



^5d 




t66 TiepRii^ciphisof 

^ klX. But this is not fufficient. That the lawi 

inay be able to ithpofe a real obligation, and bS 
reckoned juft and equitable, 'tis neceilaiy the fubje^ 
ihould h^ve a perfect knowledge df thetli : now they 
cannot bfthemfelves know the civil laws, at leaft 
thofe bf an arbici'ai'y hatufe; thefe ztb, in fom6 
itaeafure, faCts of which the people may be ignorant; 
The fovereign ought therefore to declare his will, and 
fo adminifter laws and juftice, not by arbitrary and 
liafty decrees, but by mature rei^ulations^ duly made 
known to the public. 

XX. Thefe prmc!p1i!s furnifli tis ^Ith i refleaiofi 
oF great importance^ (pvereigns. Sihce the firft 
tjuaTity of laws is, thai they be known, Ibvereigni 
feught to publiih them in the cleared manner. In par-^ 
ticular, 'tis abfoluttly necefiary that the laws be writ* 
ten in the language of the country ; it would bs eveh 
proper tha( public profdibrs ihould not ufe a foteigfi 
language in their ledures On jurifphidetiCe. For what 
4:ah be more repugnant to the principle which di^ 
ircfts, that the laws fhoiild be pctfcftly kiloi^rn, thafi 
ta ufe foreign laws^ wiitten ih i dead language, 
which the generality of the people do not underftand, 
and to render the knowledge of thofe laws attainable 
only in that language. I cannot help iaying, that 
this is a remains of barbaroufnefs equally contrary to 
the glory of fovereigns, and the advantage of fub* 
jefts. ^ 

XXI. If we therefore fuppofe the civil laws, ac- 
companied with the conditions here mentioned, they 
have certainly the force of obliging the fubjeds to 
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obferve thcm.Z Every Individual is bound to fubmit 
to their regulations, fo long. as they include nothing 
contraFy^-^o-thfi^yine Igjafs, whether natural or re- 
vealed 'j and.this not only from a dread of the punifh- 
ments annexed to the violation of them, but alfc 
from a principle of confcience, and in confequeno^ 
of a maxim of natural law, which commands us tc^ 
obey our lawful fovercigns in every thing we can dc>» 
without comniitting a crime, 

XXIL, In order rightly to comprehend this cffcft 
of the civil laws, 'tis to beobferyed, that the ofali^ 
gation, which they impofc, extends not only to ex-^ 
ternal aftions, but alfo to the inward fentiments ot 
the mind. The fovereign, by prefcribing laws to his; 
fiibjedts, propofes to render them truly wife and vir-5 
tuous. If he commands a good adion, he wants ic 
to be done from principle ; and when he forbids a 
crime, he not only forbids the c!Jcternal aftion, but 
alfo forbids the harbouring the thought, or forming 
the defign of it, 

V 

XXIIL In faft, man being naturally an intelligent 
and free agent, he is induced to adion only in confe* 
quence of his judgment, by a determination of his 
will, and by an internal principle^ As this is th,t , 
<:afe, the moft efFe6kuaI mean5, wHich the fovereign 
can employ to procure the public bappinefs and tran- 
quillity, is to work upon the mind, and on the prin- 
ciple of human adbions, by difpofing the hearts of his 
iiibjfedb to wifdojj^ and virtue 
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XXIV. 'Tis alfo for this end that public cftablifli- 
ments are formed for the education of youth. All 
public fchools and profeflbrs are appointed for this 
purpofe. The end of all thefe infticutions is to in- 
form and inftruA mankind, and to make them early 
acquainted with the rules of a happy and virtuous 
life. Thus the fovercign, by means of inftruftion, 

, has an effcftual method of inftilling juft ideas and 
notions into the minds of his fubjctSts, and by this 
means his authority has a very grtat influence upon 
the internal « actions, the thoughts, and inclinations 
of thofe, who are fubjefted to the diredion of his 
. lawis, as far at leaft as the nature of the thing will 
permit. 

V 

XXV. We (hall clofe this chapter with the dif- 
cuffion of a queftion, which naturally pcefents itfelf 
in this place. 

Some alk, whether a fubjeft can innocently exe- 
cute the unjuft commands of a fovereign, or if he 
ought not rather to refufc abfolutely to obey him, 
even at the hazard of his life ? Puffetiiorff feems to 
anfwer this queftion with a kind of hefitation, but at 
length he declares, for the opinion of Hobbes in the 
following manner. " We muft diftinguifh, he fays, 
*' whether the fovereign Commands us in our qwa 
** name to do an unjull aftion, which may be ac- 
" counted our own j or, whether he orders us to 
** perform it in his name, as inftruments in the 
** execution of it, and as an adion which he ac-" 
*^ counts his own. Iri the laft cafe, he pretends" 
•^ that we may without fcruple execute the adlion 
^ ^^ ordered by the fovereign, who is then to be con- 

** fidercd 
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** fidercd as the only author of it, apd to whom 
** the guilt ought to be folely imputed. Thus, for 
** example, fbldiers pught always to execute the or* 
" ders of their prince, becaufe they do not aft in 
*' their own name, but as inftruments and in the 
** name of their mailer. But on the contrary, 'tis 
*V never lawful to do in our own name, an adion 
" that our confcience tells us is unjuft or criminal. 
** Thus for example, a judge, whatever orders he 
** may have from the prince, ought never to con- 
*' demn an innocent perfon, nor a witnefs depofc 
** againft the truth.'* 

XXVI. But, in my. opinion, this diftinftion doe$ , 
not retnove the diifEculty j for in whatever manner 
we pretend that a fubjcft adts in thefc cafes, Mfhc- 
ther in his own name, or in that of his prince, his 
will always concurs in fgme manner ^or other to the 
unjufl: and criminal aftion which he executes by or^- . 
der of the fovereign. We muft therefore iniput? 
cither both aftions partly to' him, or clfc never any 
of them at all. 

XXVII. The fureft way then, is to diftinguifli 
here between a cafe lyhere the prince coinmands a 
thing evidently unjuft, and that where the confcience 
is doubtful. As for the^ firft,. we muft generally, 
and without any reftriftion, maintain, that the great- 
eft menaces ought never to induce us, even by the 
order ^nd in ' the name of the fovereign, to do a 
thing which appears to us evidently unjuft and crir 
minal •, and tho* we may be very excufable before 
the human tribunal for having been conquered by 
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fuch a fevere trial, yet we fhall not be ib before the 
tribunal of God. 

XXVni. Thus a parliament, for inftance, com- 
manded by the prince to regifter an edift, which 
is manifcftly unjuft, ought certainly to refufc 
to do it The fame I fay of a miniftcr of ftate, 
whom a prince would oblige to difpatch or put 
in execution fbme order full of iniquity or tyranny j 
of an ambalTador whole mafter gives him inftrudions, 
attended with a manifeft injuftice \ or of an officer, 
whom the king (hould command to kill a man whofe 
innocence is as clear as the day. In . thefe cafes we 
mud fhew a noble courage, and with all our might 
Tcfift injuftice, even at the peril of every thing that 
can happen to us. *7Vj better to obey God than men. 
For in promifing a faithful obedience to the fove- 
reign we could never do it but on condition, that he 
Ihould not order any thing that was manifeftly con- 
trary to the laws of God, whether natural or re- 
vealed. To this purpofc there is a beautiful paflage 
in a tragedy wrote by Sophocles. " I did not believe 
(fays Antigom to Creon king of Thebes) that the 
edids of a mortal man, as you ^re, could be of 
^* fuch force, as to fuperfede the laws of the gods 
" themfelves, laws not Written indeed, but certain 
** and immutable ; for they are not of yefterday or 
** to-day, but eftabliflied perpetually and for ever, 
and no one knows when they began. I ought 
not therefore, for fear of any man, to expofe 
myfelf, by violaring them, to the punilhment of 
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* SofhocL Antigon. f, 463, Sp'r. 
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XXIX. But in cafes where the confcience is doubt* 
ful, the bcft refolution a man can come to, is cer- 
tainly to obey. The duty of obedience being of a 
clear and evident obligation, ought to fuperfede all 
doubt. Otherwifc, if the obligation of the fubjcds, 
to comply with the commands of their fovereign, 
permitted them to refufe obedience till they were 
convinced of the juftice of thefe commands ; this 
would manifcftly reduce the authority of the prince 
to nothing, and fubvert all order and govern- 
ment. It would be neceffary that foldiers, cxe* 
cutioners, and other inferior ofHcers of courr, ihould 
underftand politics and the civil law, otherwife they 
might excufe themfelves from their duty of obedi- 
ence, under a pretence that they are not fufficiently 
convinced of the juftice of the orders given them ; 
which would evidently render the prince incapable of 
exercifing the fundtions of government. 'Tis there- 
fore the duty of the fubjeds to obey in thefe cir- 
cumftances ; and if the aftion is unjuft in itfelf, ic 
cannot be imputed to them, but the whole blame - 
falls on the fovereign. 

XXX. Let us here col left, in a few words, the 
principal views w}iich the fovereign ought to have in 
the enacting of laws. 

l^ He fhould pay a perfect regard tp thefe pri- 
mitive rules of juftice which God himfclf has efta- 
blKhed, and take care that his laws be perfectly con* 
formable to them. 

2*. The laws muft be of fuch a nature that they 
may be eafily followed and obferved. Laws, too 
diffijcult to be put in execution, arc only apt to 
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Ihake the authority of the *magiftratcs, or to lay a 
foundation for infurrections capable of fubverting the 
ftate. 

3^ No laws ought to be made relating to ufclefs 
or unneccffary things. 

4". The laws ought to be fqch that the fubjefis 
may be inclined to obferve them rather of their own 
accord than from neceflity. For this reafon, the So- 
vereign fhould only make fuch laws as are evidently 
ufeful, or at leaft he (hould explain arid make known 
to the fubjeds, the reafons and motives that have in- 
duced him to enaft them. 

5^ He ought not to be eafily induced to change 
the eftablifhed laws without a great neceflity. Fre^ 
duent changes in the laws certainly le^ens their au- 
inority and that of the fovercign. 

^^ The foverejgn ought not to grant difpenfati- 
ons lightly and without good reafons ; otjierwife he 
weakens the laws, arid lays a foundation for jealoufies, 
which are always prejudicial to the date and to indi- 
viduals. 

7*. Laws fliould be fo contrived as tci be mutually 
aflifting to each other, that is to fay, fome (hould 
prepare for the obfervance of others, and render the 
execution of them more eafy. Thus, for example^ the 
wife fumptuary laws, which fix bounds to. the ex- 
pences of the fubjeft, contribute greatly to the ejce- 
cution of thofe l^ws, which order taxes and pub|i^ 
contributions. ' 

8"*. A prince, who wants to make new laws, 
pught to be particularly attentive to times ^d clr- 
cumftances. On this principally depends the fucccfs 
pf ^ pew I4W, and the manner in whicHit is received. 
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9*. In fine, the hioft effedual ftep a prince can 
take to enforce his laws, is to conform to then) him* 
felf, and to fhew the firft example, as we have bcr 
fore obfervcd. 
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Of the right of judging of the doSlrines taught in 
the fiat e : Of the care which the fovereign ought 
to take to form the manners ofhiifubjeSls. 

L IT N the enumeration before made of the ef* 
X fential parts of fovereignty, we have coi^- 
prehended the right of judging of the dpdlriHes 
taught in the ftate^^ /^and particularly of every thing 
^elating to religidn./ This is one of the moft confix 
derable rights belonging to the fovereign, which ic 
is of great importance to preferve and ufe according 
to the rules of juftice and prudence. Let us endea- 
vour to fhew the neceflity of it, to eftablifh the foun- 
dations of' it, and to point out its extent and boun* 
daties. '^ 

!!• This firft duty of the fovereign ought to be tp 
take all p^flible pains to form the hearts and minds 
of his people. In vain would it be for him to 
cftablifli the beft laws, and to prefcribe rules of con^ 
duft in every thing that any way relates to the good 
of fociety, if he did not moreover take proper me^» 
fures to convince his people of the juftice and ne- 
ceflity of thefe rules, and of the advantages which 
naturally arifc from the ftrift obfervancc of them. 
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IIL And indeed^ fince the principle of all human 
aftions is the will, and the afts of the will depend on 
the ideas we form of good and evil^ as well ds of the 
rewards and punifliments which muft follow the 
commiflion of a thing, fo that every one is deter- 
mined by his own judgment of the matter : 'tis evi- 
dent that the fovereign ought principally to take 
care that his fubjefb be properly inftrufted from their 
infancy^ in all thofe principles which can form them 
to an honeil and fober life, and in fuch dodrines as 
arc agreeable to the end and advantage of ibcicty. 
This is the moft eflreftual means of inducing men to 
a ready and fure obedience, and of forming their 
manners infcnfibly. Without this the laws would 
hot have a fufiicient force to reftrain the fubjects 
within the bounds of th^ir duty. As long as men 
do not obey the laws from principle, their obedience 
is precarious, and unceruin •, and they will always be 
ready to withdraw from their duty, when they thjnk 
they can do ic with impunity, 

IV. If therefore people's manner of thinking, or 
the ideas and ppinions commonly received, and to 
which they are accuftomed, have fo much influence 
on their conduct, and fo ftrongly contribute either 
to the good or evil of the ftatc; and if it is 
the duty of the fovereign to attend to this article, 
and to beftow all his care upon it ; he oyght to neg- 
lect nothing that can contribute to the education of 
youth, the advancement of the fciences, and the 
. pfogrefs of truth. If this be the cafe, we muft 
needs grant him a right of judging of the doctrines 
ptiblicly taught, and of profcribing all thpfe which 
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of thcmfelyes may be oppofite to the public good 
and tranquillity. 

V. It belongs therefore to the fovereign alone to 
eftabllfh academies and public fchools of all kinds, and 
to authorize the refpeftive profeflbrs. 'Tis his bufinefs 
to take care that nothing be taught in them, under: 
any pretext, contrary to the fundamental maxims of 
natural law, to the principles of religion or good 
politics, in a word, nothing' capable of producing 
impreflions prejudicial to the happinefs of the ftate. 

VI. But fovereigns ought to be particularly deli- 
cate as to the manner of ufing this right, and not to 
pufh it beyond its true bounds, but, to ufe it only- 
according to the rules of jufticeand prudence, other- 
wile great abufes may arife from hence ; either be- 
caufe a thing is prepofteroufly confidered as detri- 
mental to the ftate, which, in the main, no way pre- 
judices, but rather may be advantageous to fociety ; 
or bccaufe, under this pretext, princes, whether of 
thcmfelves, or at the inftigation of wicked perfons, 
erect inquifitions with refpect to the moft indiflferent 
and innocent, nay even the trueft opinions, - efpecially 
in matters of religion. 

VII. Supreme ruler$ cannot therefore be too much 
on their guard, againft fuIFering themfelves to be 
impofed on by wicked and en^ous men, who, Un- 
der a pretext of public good and tranquillity,, feek 
only their own private interefts, and who ufe their 
Utmoft efforts to render certain opinions fufpected, 
#nly with a view to ruin honefter men than themfelves. 
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Vm. The advancement -of theiciences, and the 
progrefs of truth, require that a reafonable liberty 
fhould be granted to all thofe Who bufy themfelves in 
fuch laudable purfuics, an^ that we ihoilld not con- 
demn 'a man as criminal^ purely becaufe in certain 
things he has ideas different from thofe commonly re- 
ceived- Bcfides, a different manner of thinking on the 
fame fubjefts, and a diverlity of ideas and opinions j 
txt fo far from obftru6ting, that they rather facili- 
tate, the progrefs of truth 5 provided however that 
fovereigns take proper meafures to oblige men of let- 
ters to keep within the bounds of moderation, and 
that juft refpeft which mankind owe to one another ; 
and that for this effeft they exert their authority in 
checking thofe who grow too warm in their difputes, 
- and break thro' all rules of decency, fo as to in* 
jure, calumniate, and render fufpefted every one 
that is not in their way of thinking. We muft lay 
down as an indubitable maxim, that truth is of itfelf 
very advantageous to men and to fociety, that no 
true opinfon is contrary to peace, and that all thofe, 
which, of their nature, are contrary to peace, miift 
certainly be falfej otherwife we muft aflert, that 
peace and concord are repugnant to the laws of 
mature. 
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CHAP. III. 
Of the power of the fovereign in matten ofreti^im. 

I. ' ■ ^ H E power of the fovereign, in matters of 
X religion, is of the'laft importance. Evtry 
one knows the difputes which have long fubfifted on 
this topic between the empire and the priefthood, 
and how fatal the confequences of it have been to 
ftatcs. Hence 'tis equally ncceffary, both to fovc* 
reigns and fubjefts^ to form jufl: ideas on this article. 

II. My opinion is, that the fuptcme authority, 
in matters of religion, ought neceffarily to belong to 
the fovereign *, and the following are my reafons 
for this aflertion. 

III. I obfcrve, i^. that if the interefl: of focicty 
requires that laws fhould be eftablifhed in relation . 
to human affairs, that is, to things which properly 
and diredly interefl: only our temporal happing ; 
this fame intereft cannot permit, that we fliould al- 
together negled): our fpiritual concerns, or thofe 
which regard religiop, and leave them without any 
regulation. This has been acknowledged in all ages, 
and among all nations $ and this is the origin of the 
civil Law properly fo callfsd, and of the fscred or 
iccUJiafiic Law. All civilized nations have cfta^ 
blilhed thefc two forts of law. 

IV. But if matters of religion have, in feveral re- 
ipedts, need of human regulation, the right of finally 
^teriQining tbem can belong only to the fovereign^ 
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Firjl Proof. This is inconteftably proved by the 
very nature of fovereignty , . which is no more than 
the right of determining finally in fociety, and which 
confequently fufFers nothing, not only above it, but 
even that is not fubjeft to it, and emtw'aces, in the 
extent of its jurifdiftion, every thing that can intereft: 
the happincfs of the ftate hoxhfacred and profane. 

V. The nature of fovereignty cannot permit any 
' thing, that is fulceptible of human dircdion, to be 

withdrawn from its authority ; for what is withdrawn 
from the authority of the fovereign, muft either be 
]efi: independent, or fubjedtcd to the authority of 
fome other pcrfon different from the fovereign him- 
fclf, 

VI. Were no rule eftabliflied in matters of religion, 
this would be throwing them into a confufion and 
diforder, quite oppofite to the good of the fociety, 
incompatible with the nature of religion, and directly 
contrary to ,the views of the Deity, who is the author 
of it. But if we fubmit thefe matters to fome au- 
thority indepetident of that of the fovereign, we fall; 
into a new inconveniency, fince, by this means, we 
cftablifh in the fame fociety two fovereign powers 
independent of each other, which is not only incom- 
patible with the nature of fovereignty, but a cori- 
tradidbion in itfelf. 

Vn^ In faft, if there were, feveral fovereigns in 
the fame fociety, they might alfo give contrary or- 
dcrs. But who does not perceive that oppofite or- ' 
ders, with refpeft tp the fame affair, are manifcftly 

repugnant 
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repugnant to the ni^cure of things, that they cannot 
have their cfFcd, nor produce a real obligation. How 
would it be pofTiblC) for inftance, th^t a man, who 
receives different orders at the fame time from two 
fuperiors, as to repair to the camp, and to go to« 
church, fhould be obliged to obey both ? If it be 
faid that he is not obliged to obey both, thq-e muft 
therefore be fome fubordination of the one to the 
other, the inferior will yield to the fuperior, and it 
will not be true that they are both fovereign and in- 
dependent. We may here very properly apply the 
words of Jefus Cbrift. No man can ferve two maf- 
ters ; and a kingdom divided againft itfelf cannot 
Jiand. 

YWl. Second Proof. I draw my fecond proof from 
the end of civil fociety and of fovereignty. Tfie end 
of fovereignty is certainly the happinefs of the peo- 
ple, and the prefervation of the ftate. Now as re- 
ligion may feveral ways either injure or benefit the 
ftate, it follows, that the fovereign has a right over 
religion, at leaft as far as it can depend on human 
diredlion. He, who has a right to the end^ has, 
undoubtedly^ a right alfo to the means which lead 
to it. ' 

IX, Now that religion may feveral ways injure 
or benefit the ftate, we have already proved in the 
firft volume of this work. 

1*. All men have conftantly acknowledged, that 
the Deity makes his favours to a ftate depend prin- 
cipally on the care which the fovereign takes to in- 
duce his fubjedls to honour and ferve him. 
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2*. Religion can of itfelf contribute greatly to ren- 
der men more obedient to the laws, more attached 
to their country, and more honeft to one another^ 

3**. The doctrines and ceremonies of religion have 
' a confiderable influence on the morals of people, and 
oA the public happinefe. The ideas which nrcn have 
imbibed of the Deity^ have induced them to the moft 
xnooftrous forms of worfhip, and , even prompted 
thclm to lacf ifice human victims. They have even, 
from thdc felfe ideas, drawn arguments in juftifica-* 
tioilof vice,' cruelty, and licentioufnefs, as we may 
ferity riding the antient poets* Since religion 
therefore has fo much influence over the happinefs or 
mifery of fociety, who can doubt but it is fubject to 
the direction of the fovereign ? 

X- STA/ri Proof. What we have been faying 
evinces that 'tis incumbent on the fovereign, and 
one of his mofb eflential duties, to make religion,* 
' which includes the mofl: valuable intefefts of man- 
kittd, the principal objecf of his care and applica- 
tion» He ought to promote the eternal, as well as 
the prefent and temporal happinefs of his fubjects : 
This is therefore a point properly fubject to his jurif- 
diction. 

XI. Fourth Proof, In fine, we can in general ac- 
knowledge only two fovereigns, God and the prince. 
, The fovcreignty of God is a tranfcendcnt, univer- 
fal, and abfolute fupremacy, to which even princes 
themfelves are fubject *, the fovereigrit y of the prince 
holds the fecond rank, and is fiibordinate to that of 
God, but in fuch a manner, that the prince has a 

right 
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right to regulate every things which intcrcfti the 
happinefs of fociety, and by its nature .is fufceptible . 
of human direction. 

XII. After .having thus eftabliflied tie right of the 
fovereign in matters of religion, let us exambe into 
th^ extent and bounds of thjis rjght.; whereby. 
it will appear, that thefe bounds are not differ- 
ent* from thofe which the fovereignty admits of 
in all other matters. We have .altcady obftnred, 
that the power of thp fovereign extended to. every * ' 
thing fufceptible of human direction and command.: ^ 
He^ce it follows^ that the firft boundary we ought ^ 
to fix to the authority of the fovereign> but which , 
indeed is fo obvious as fcarce needs mentioning, is, 
that he can order nothing impoflible in its nature 
either m religion, or any thing el(e % as for tXf^ . 
ample^.to fly into the air, to believe contradifi> 
©ns, £5?^. 

XIII. The fecond boundary, but which does not 
more particularly intereft religion than every thing 
elfe, is deduced from the laws of God: for *tis. evi- 
dent that all human authority, being fubordinate - 
to that of Gpdj whatever God has determined 
by fome law, whether natural or pofitive^ can* 
not be changed by the. foverdgn. This is the 
foundation of that ma^m, 'Tis better te obey Gcd 
than men. 

XIV. *Ti^ in confequence of thefe principles, that 
no human authority can, for example, forbid the 
preaching of the gofpel, or the ufe of the facraments, 

c nor 
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nor cftiUifli a new arckk of faith, nor Introdace a 
new worfhtp : for God having given us a rute of 
relig^, and forbidden lis to alter this rule, 'tis not 
in the power of any man to do it ; and it would be 
abfurd to imagine that any man can either beKere 
or pradife any thing as conducive to his falvation^ in 
(^pofition to that which God has declared. 

XV. 'Tis alfo on the footing of the limitations 
we hive here eftabliflied, that the fovereign cannot 
lawfully aflume to himfelf an empire over confciences, 
as if it was in his power to impofe the neceflity of 
betieviog fuch or foch an article in matters of reli- 
gion. Nature itfetf and the divine laws are equally 
contrary to this pretenfion. 'Tis therefore no lefs 

* iiopiifli than impious to endeavour to conftrain con- 
fcicnces, and, as it were, to extort religion by force of 
arms. The natural punilhment of thofe who are in 
an error is to be taught ♦. As for the reft we muft 
leave the care of the fuccefs to God. 

XVI. The authority of the fovere^n, in matters 
of religion, cannot therefore extend beyond the 
bounds we have ailigned to it; but thefe are the 
only bounds, neither do I imagine it poifible to 
think of any others. But what is principally 
«> be obferved, is, that thefe bounds of the fo- 
vereign power, in matters of religion, are, in 
no rcfpeft, different from thofe he ought to 
acknowledge in every other matter ; that on the 
Contrary they are precifely the fame ; that they 
sgreoi indifferently with all the parts of the fov«- 

* Errands po&na efl docerl 
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relgnty, and that chey are not lefi applicable to 
common things than to thofe of religion. Fpr exr 
ample, it would be no more lawful for a fatber to 
negleft the nouriAiment and education of his chil- 
dren, tho' the prince ordered him to negle£t it, thaa 
it would be for paft6rs or Chriftians to abandon the 
fcrvice of God, tho' they were commanded ib to do 
by fome impious fovereign. The reafon of this is, 
becaufe the law of God equally forbids both, and the 
exception drawn from this law is invincible, and fu** 
perior to all human authority. 

XVII. Howcrer, tho* the power of the fovereignt 
in matten of religion, cannot change what God has 
determined, we may nevertbelels fay that thefe verf 
things are, in Ibme meafu;^, fubmitted to the au?* 
chority of the fovereigh. Thus, for example, the 
fovereign has certainly a right to remove the cxter«* 
nal obftacles which may prevent the obf<;rvance of 
the laws of God, and to make fuch an ofafervance 
eafy. This is even one of his firft duties. Hence 
alfo arties his right of regulating every thing relating 
to the fundions of the clergy and the circ^ftances 
of external worfliip, that the whole may be performed 
with more order, as far, at leaft, as the law of 
God has left thefe diii^'s to the dtire^on of men* 
In a word, 'tis certain that the fovereign tnay alf<3^ 
give an additional degree f»f force, and obligation to 
the divine laws by ttrnpot^l rewards and punilh- 
ments. We muft therefore acknowledge the right 
of the fovereign in ^egarH to religion, and that this 
right cannot belong to any one elfe on eardi. 

vot. n. • N xvini 
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XVIII. fjtowtiPer^ *c dcftftdfers of the ri^ts of 
tbe priefthood ftart many difficulties on this fa bjcftt' 
whidi wc moft anfwcr. If God, fay tliey, de-- 
legates to -itien the autborky he has over his dmrcb, 
k i% noher to his payors and miraflers of the gof^}^ 
' thsn to ibrereigns and ma^ftrates. The ma^rate 
does not bekmg to the eflence of" the church. God,; 
on the contrary, has eftablifhed paftors over bis 
church, and regulated all the functions of their mi- 
nlftry j and in their office they are fo far from be- 
ing the vicegerents of fovercigns, that they ire not 
even obliged to obey them in all things. What is 
fttti' more^ they tx^rcife thtir fui^ions ofi the fo- 
Widigcif MS wcU as tm private perfons } and the 
Wbole icfiptone an4 church hiftory attribute a r^t 
irf* goVerfflDem to them. 

' Jn/toer. Whwi thty fay tlat the magtftrate doei 
im bekajg to Aif eflfenceof the church, they would 
ttphin tbcmfelVHTS ihore pi^per^, if they laid that thcf 
dmrch iMy fubf# the*^ thens were no mag i fttates. 
This is trt», but we oanmot from hence concliKte, 
^at the magiftrate has no authority over the church ; 
for^ by the timK reafoaing, we might prove riiat 
metchantl, phylkians, and evtry peribn eife do not 
depend on the fovereign ) biecaufe it is not efienthl 
to m^^hants, phyScians, and men in general, to 
iiave magiftrates, and they cart Aibfift without them. 
However, i^afort and fcripturc fiifcjcft them to the 
fuperidr fcwen. 

X!X. 2*. What tJiey add is very true, that Gcd 
has eftabKiked paftors, and r^ulated their fandtions; 
and chat in this quality they are not the ;^cegcKntsr 
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ef human powers ; but 'tis eafy to convince tfiem hf 
QXatnples, that, from this, they can draw no con- 
fcqucnce to the prejudice of the fbvereign authority." 
TTie funfllon of a' phyfician comes from God as the 
Author of nature ; and that of a pallor comes aifo from 
the Ddty as the Author of religion. This however 
does not hinder the phyfidan from having adepeod^ 
ance on the fovercign. The lame may_ be iaid of 
^jritjulture, commerce, and all the arts, Befidcs^ 
the judges hold their charges and places from the 
fovereign, yet they do not receive all the rules they 
are to follow from him. 'Tis God him 
ders them to take iio bribe, .and to do r 
hatred or favour t^c. Nothing more i: 
Ihew how unjufl a confequence it is to p 
becaufe a thing is cftablifhed by God, it ihould be, 
for that reafon, independent of the fovereign. 

XX. 3^. But, fay they, pallors are not always 
obliged to obey the fovereign. We agree with them 
in this point, but we have obferved that this can only 
lake place in things dirediy oppofite to the law of 
God ; and we have fhewn that this right appertains 
indifferently to every perfon in common affairs as" ' 
well as in religion, and confequently this takes away 
nothing from the authority of the fovercign. 

XXI. 4''. Neither can we deny that the paftoral 
functions are exeecifed on kings, not only as members 
of the church, but alfo in particular as kings. But 
tfcis pnJTCS nothing ; for what funftion is there that 
does not regard the fovereign ? In particular, does 
the p^fician lefi exercife his profcflion on the prince, 
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than OA other people? Does he not equally prefcribe 
for him a regimen and the medicines necefTary for 
health ? Does not the ofEce of a counfellor regard 
alfo the fovereign, and even in his quality of fovereign ? 
and yet who ever thought of exempting thefe perfons 
fropi a fubje£tion to the fupreme authority ? 



• I-'" 



XXII. 5**. But laftly, fay they, is it not certain, 
that fcripture and antient hiftory every where afcribe 
the government of the church to paftors ? 'TJus is 
alfo. true, but we need only examine what the na-r 
turc of that governftaent is which is proper to the mi* 
niliers of religion, to be convinced that it does not 
at all oppofe or diminifh the authority of the fove- 
reign or the precnaincncc of his "government. 

XiniL There Is t government o^Jimple direSiion^ 
and a government of authority. The firft conCfts 
in giving counfej, or teaching the rules which ought 
to be followed. But it fuppofes no authority in him 
who governs, neither doe^;t in any thing reftr;(in the 
liberty of thofe who are governed, except in as much 
as the laws they are taught imply an obligation of 
themfelves. Such is the government of phyficians 
with refped to health, of lawyers with refpeft to ci- 
vil affairs, and of counfellors of (late with refpeft to 
politics. The opinions oS all thefe perfons are not 
obligatory in indifferent things -, and in neceffary things 
they arc not obligatory of themfelves, but only fo 
far as they teach the laws eftablilhed by nature, or 
by the fovereign, and this is the fpecjes of govern- 
ment which belongs to paftors* 

XXIV. 
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XXIV. But there is alfo a government of jurif- 
diction and authority y which contains in itfelf the right 
of making reguJations, and really obliges thofe who 
are fubjcfl;ed to it. This government, which arifes 
from a fovcreign authority, obliges by the eminence 
of the authority itfelf, which gives a right and power 
to compel. But *tis to be remarked, that true au- 
thority is infeparable from the right of conftraining 
and obliging. Thefe are the natural cfFefts of it by 
which alone we may know it. *Tis this hift 
Ipecies of government which we afcribe to the fo- 
vereigri j and of which we fay that it does not belong 
to paftors *. 

XXV. We therefore fay, that the government, 
which belongs to paftors, is a government of coun^ 
fel, inftruftion and perfuafion, ^d whofc entire force 
and authority confifts in the word of God, which 
they ought to teach the people, and by ho means in 
a pcrfonal authority. Their power is to declare the 
orders of God, and their commiflion goes no farther. 

XXVI. If at prefcnt we compare thefe different 
Ipecies of government, we Ihall cafily perceive that 
they are not oppofite to each other, even in matters 
of religion. The government of fimple direftion, 
which we give to paftors, has nothing that can clafh 
with the fovereign authority; on the contrary, 
it may find an advantage in its aid and ailiftance. 
Thus there is no contradiftibn'^In faying, that the fo- 

♦ See the gofpd according to 6t Lnht diap. xiL f: 14* f^ 
Epiftle to the Corinthians -, oiap. x. jf. 4. Ephe/. chap. vi. jr» 17. 
Pbiiif. ill jr. 20. 
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vcTf^ .gO^mis the paftors, and that he is alio go-^ 
vemei^ by them, provided wc attend to the different 
Jcinds of government. Thefe are the general princi- 
pk$ of thij important doftrinc, and 'tis eafy to apply 
them to particular cafes. 
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Of the power of the fovereign over the lives and 
fortunes of bis fubje^s in criminal cafes^ 

I. ' I ^ H E principal end of civil government an4 
X ibciery, is to fecure all the natural advan* 
t^es of man, ami eipecially hi$ life. However this 
end neceflarily requires that the fovereign fhould 
have fome right over the lives of his iubjeds, 
cither in an indirect manner^ for the defence of 
the ftate, or in a direct manner^ for the punifhment 
of aimes. 

II. The power of the fovereign over the lives of 
the fubje^lsy with refpeA to the defence of the ftate, 
regards the right of war, of which we fhall treat 
hereafter. We intend to fpcak here only of th? 
power of inflicting punifhments. 

III. The firft queftipn which prefents itfcif, is to 
know whajt is the origin and foundation of this part 
of the fovereign power ; a queftion, ^hich cannot 
be anfwercd without fome difficulty. Punifhment» 'tis 
faid, is in-evil whkh a perfou fuiers im a com^dfive 
way : A man cannot punifh himfclf ; and confcqucntly 
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it (ccms that in4ivid wis could not trawler to tiie fo- 
irereiga a rigbc which they had not over themiblvf $• 

IV. SQiqe cmliana pretCRd, that when a fq^^reign 
inflicts puniflunents on his rubjects, be does it by vir«- 
tue of chelr own c^iiTem i becauie, by fubmitting tp 
his authofity^ they have promifed to acquiefce in 
every thing he Ihouid do with jrefpect la them ; $g\i 
in particular a fubject, who voluntarily deteronn^s 
to conunit a crinie^ confents thereby to fuffer ihc 
puniflunent cfttblifbad ag^M^^ fuch a crinve, which 
punifbment is perfectly known to him. 

* • t ~ 

V. But it feems difficult to (fet<i;(nine the right , 
of the ibvereign on a prefumption of this nature^ 
eipedaily with reipcct to coital puni(bmcms ; neither 
is it nece0ary to hjtve recourfe to thii pretended con- 
fent of cfimtnals, in order to cftabliih the right qf 
the (bvereigo« 'Xi& better to fay that the right ff 
the Ibvereign, to pijuuili malefiactoniy derives its ori- 
1^ from that which eycry individual originally had 

. in the ibciety of naturei to piHii(h the crimes coi^- 
jcai g c4 againft himfclft or ag^nft the ipeovbers of the 
jfocicty^. yielded and trapderred to th^ fovereigp. , 

\ 

VL In a word, the right of executing the. natural 
laws, and of punifhing thofe who violate them, be- 
long Originally to huoun fociety, and to each indi- 
^vMi with re4)ect to ail the reft v otherwife the laws 
wb^ nature and reafon impofe on man, would be 
eniimly ufelcis in a ftate of nature, if no body had 
the power of putting them in execution^ or of pu- 

mihing the violation of them. 
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VII. Whoever violates the laws of pature^ tcfti- 
Ijes thereby, diat he tramples on the masiins of 
reafcKi and equity, which God hSs prefcribed for 
the common fafety ; and thus he becomes an 
enemy of mankind. Snce therefore every man has 
an inconteftable right to take care of his own pre- 
fervation and that of fbciety, he may, without doubt, 
inflict on fuch a man punifhments capable of pro- 
ducing repentance in him, and of hindering him from 
committing the like faults for the future, or even of 
deterring others by his example. In a word, the 
V lame laws of nsiture which forlnd vice, alfo give a 
right of purfubg the perpetrator of id and of pu- 
' fiilhin^ him i|i a juft proportion. 

Vni. 'TiS true, in a ftate of nature, thcfe kinds 
ef chafti{ements are not inflkted by authority, and tc 
might happen that the criminal could fhelter himfelf 
from the punilhments he has to dread' from oriier 
men, or even repel their attacks. But the right of 
punilhment is not for that either lefs real or \ti% well 
founded. The difficulty of putting it ki execution 
does not deftroy it : This was one of the inconvenii- 
cnces of the primitive ftatt, which men have effi^- 
cacioufly remedied by the eft^blifbtnent of fove«> 
reignty. 

IX. By following thefe principles, - it is eafjr ' to 
corpprehend that the right rf a fovercign, to punifh/ 
crimes, is no other than that natural right which 
'human foeiety and every individual had originally to 
execute the law of nature, and to take care of their 
pwn ftfety, yi^dcd and transferred to the fovercign, 

who, 
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ivhOy by means of the authority with which he is ' 

invcftcd, cxerdfcs it in a furc manner, from which 
it is very difficult for wicked men to fcreen them- 
felves. Befidesy whether .we call this natural right 
of punifliing crimes the right of revengey or whe- 
ther we refer it to a kind ot right of war^ is a mat- 
ter ofindifference, neither does it change its nature 
on thW account. 

X. Thefe are the true foundations of the right of 
the foverdgn with refpeft to punifliments. This 
being grantedi I define punifhment an evil, with 
which the foverdgn threatens thofe who are difpofed 
to violate his laws, and which he aftually infiifts, 
and in a juft proportion, when they violate them, 
independently of the reparation of the damage, with 
a view to fome future good, and finally for the fafety 
and tranquillity of the fodcty. 

XI. I fay, 1^. that punifhment is an evil, and 
this evil may be of a different nature, according as 
it affeds the life of a perfon, his body, his repuu- 
don, or his eftate. Befides, it is indifferent whe« 
ther this evil confifts in fome hard and toilfome la- 
bour, or in fuffering fomething painful. 

XIL I add,, in the fecond place, that 'tis the fo- 
verdgn who^wards punilhments; not that every 
pummment in general fuppofcs fovereignty, but be- 
caufe we here fpeak of the right of punilhing in civil 
fociety, and as bein^ a branch of the fovercign 
power. 'Tis therefore the fovereign alone who can 
award punifhments in civU ibciety, and indin* 
- ' duab 
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duaU cannot do themfelves jufHce, without cocr 
ing on the rights of the fovercign. 

Xin. I afterwards fay, 3*. with which tie fov$^ 
reign threatens ^c. to denote the firft intention of the 
fovereign. He threatens firft^ and thqn punifhcs, if 
the thrcatning is not fufEcient to prevent the crime. 
Hence it alfb appears that punifbment alw^s ixx^ 
pofes guilt, and confequently we ought not to reckon 
among puniflin^nts properly fo called, al^ the evils 
to which men are expofcd, without their bayiiig an- 
tecedently committed fome crime. 

XrV. I add, 4*^. that punifliment is inflifted iff- 
defendently of the reparation of the damage^ to (hew 
that thcfe are two things very diftinft, and wc 
ought not to confound them. Every crime is ac- 
companied with two obligations ; the firft is, to re- 
pair the injury which a man has done ; and the ie- 
cond is, to fuiFer the punidunent ; and the deli9(}ucnt 
ought to fatisfy both. 'Tis alfo to be obferved on 
this occalion, that the right of punilhment ia civil 
fociety is transferred entirely to the magiftratc, who 
may confequently by his own authority, if he plcafw, 
pardon ^ criminal ^ but this is not the cafe with r^ 
fpefl: to the right of requiring fatisfaftbn or repara- 
tion of damages. The ma^iftr^e cannot accj^t the 
offender in this poipt, and the injured|(>eribn always 
retains his own right ^ fo that he is wron|p^9, if he i$ 
hindered from the iatisfaAion which is due to him- 

XV. Laftly, 5^ by hfh^tbat punifbmeut is iui^ 
paed mtb a view to fme good. By this we point 
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out the end which the (bvereign ought to pfopofe to 
himfelf in inflicting punifhments, and this we fludl 
^ow explaia more particularly, 

XVL The fovercign,. as fucb, has not only a 
right, but is alfo obliged to punifh crimes. The 
ufe of punifhments is fo far from being contrary to 
equity, that it is aUblutely requifite for the public 
tranquillity. The fovereign power would be ufclefit 
if it was not invefted with a right, and armed with 
a force, fpffipient to deter the wicked J^y the dread 
of fome evil, and to make them adually fuSer that 
evil, when they difturb the focicty by their enormi- 
ties. It was even nece0ary that this power fbould 
extend To far as to make them fuflfer the greateft of 
liatural evi^s, which is death ; in order efiedually to 
repreis the moft daring audacioufnefs, and, as it 
were, to balance the different degrees of human 
wickcdoefi by a counterpoife fufficiently powerful. 

XVH. Such is the right of the fovercign. But if 
the fovereign has a right to puni(h, the criminal 
mvft be under fome obligation in this refped; for 
we cannot poflibly conceive a right without fome ob- 
ligation correfponding to it. But wherein does this 
obligation of the criminal conlift ? Is he obliged 
wai^tonly to betray himielf, and vohinurily expofe 
himfelf to pjunilhment ? I anfwer, that this is not 
ncceflaqr for the end propofcd in the eftabliihment of 
puniihn^ntB» and we cannot reafonably require 
that a iQan iHould thus betray himfelf ; but this does 
not hinder bui^ from lying under fome reciprocal 
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XVin. i^. 'Tis certain, that when there is afimple 
pecuniary punifliment, to which a man is lawfully 
condemned, he oughf to pay it without being forced 
by the magiftrate ; not only prudence requires it, but 
alfo the rules of jufticc, which demand that we fliould 
repair damages, and obey lawful judges. 

XIX. 2**. There is more difficulty in what relates 
to afflidtive, and efpecially to capital, punifhrnents. 
The natural inftinft which renders us fond of life, 
and the averfion we have to infamy, do not permit 
us to lay a criminal under an obligation of accufing 
himfelf voluntarily, and prefenting himfelf to punilh- 
ment ; and indeed neither the public good, nor the 
rights of the perfon who is intrufted with the fupremc 
authority, demand it. 

XX. 3^ In conftquence of this fame principle, a 
criminal may innocently feek his owh fafety in flight, 
and is not obliged to remain in perfqn if he perceives 
the doors open, or if he can cafily force them. But 
it is not lawful for him to procure his liberty by the 
commiffion of fome new crime, as by cutting the 
throats of the jailors, or by killing thofe fcnt to ap- 
prehend him. 

XXI. 4^ Biit in fine, if we fuppofe that the cri- 
minal is known^ that he is taken, that he cannot 
make his elcape from prifon, and that, after a ma- 
ture examination or trial, he is convifted of the 
crime, and conleqyently condemned to condign pu- 
nifhment s he is in this cafe certainly obliged to un- 
dcrgo.the punifhment, to acknowledge the lawful- 
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nefs of his fentcncc, that there is noninjury done him^ 
and that he cannot reafonably complain of any one 
except himfelf : Much lefs can he withdraw fronpi 
puniftinicnt by the ways of violence, and oppofe the 
magiftrate in the exercife of his right. . In this pro- 
perly confifts the obligation of the criminal with re* 
Ipeft to punifhment. Let us how enquire naorc 
particularly what end the fovcreign ought to pro- 
pofe to himfelf in inflifting them. 

XXn. In general, *tis certain that the foverelgn 
6ught never to inflift punifhndents but with a view 
to fome public advantage. To make a man fuSer 
purely becaufe he has done a thing, and to attend 
only to what has pafled. Is H piece of cruelty con- 
demned by rcafon ; for after all Yis impoflible that 
the evil done Ihould be undone. In fhort, the right 
of punifhing is a part of fovereignty : now Xo- 
vereignty is founded ultimately on a beneficent 
power : it follows therefore that even when the fovc- 
reign makes ufe of his power of the fword, be ought, 
always to aim ^t fome advantage, or fome future 
good, agreeably to what is. required of hini by the 
very nature and foundation of his authority. 

• * * * 

XXIII. The principal and laft end of punifhment 
is therefore the fafety and tranquillity of fociety ; but 
as there ipay be different means of arriving at this 
end, according to different circumflanccs, the fovc- 
reign alfo, in inflicting punifhments, propofes differ- 
ent ind particular views, which are sJways fubordi- 
nate to the principal end we have mentioned, and 
arc all finally reducible to it. What we have 
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feid very well agree* with the obrcrvation of Grofius *i 
•* Id punifliments, lays he, wc muft have the good of 
•* thecrrminalin view, or the adrant^ of Tiiiti whofe 
•* intcreft it was that the crime fhould not have been 
** committed, or the good of all indifferently.'* 

^ XXIV. Thus the Ibvercign fomctimcs propofts to 
corred: the criminal, and make him lofe the propen- 
fity of falling into the fame crime, in curing the evil 
by its contrary, and taking away the fweets^ of the 
crime, which are allurenoents to it, by the bittemefs 
of 'the punifhment. This punifhment, if the crimi- 
naT is reformed by it, tends to the public good. 
But if he fhould perfevcre in his crime, the fovercign* 
muft have recourie to more violent remedies, and 
even to death. 

* - "w • 

X3CV. Sometimes the fovercign propofes to de- 
prive criminals of the means, of committing frefh 
crimes, as for example, by taking from them the 
arms which they might ufe, by fiiutting them up in 
a prifon, by banifhing them, or even by putring then^ 
to death. At the fame time be takes care of the puV 
lie fafety, not only with refpedl to the criminals 
themfelves, but alfo with re^rd to thofe inclined to 
commit the fame crime, in deterring them by'thefe 
exampte. For tfus reafon, nothing is more agreeabfe 
to the end of punifliments, than to infiid them pub- 
licly, and with fuch a iblemnity as is moft proper to 
make ao impreflion on the minds of the vulgar, 

XXVI. AH thefe particular ends of punilhmenc 

* Lib.il. cap. 20. J. 6. N, 2. 
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doght tabeconfttndy rubordmatcaftd reftrred to the 
principa! and hft end, which is the fafcty pf th? pubfic, 
at)d the fbrereign dtig^.; to ufe then) all as means of 
draining the principal end ; fo that he ftould nor 
hare recourfe to the moft rigorous punifliments, till] 
tKefe of greater lenity axt mfufiicient to procure the" 
public tranquillity. 

XXVIL But here a quefljion ; arifb, whether all 
adfonr, contrary to the laws, c^n ' be lawfully puf 
niihed ? I anfWer^ that the very end of pumfhmenr, 
and tfte conftitution of liuman natuft, evince theic 
may be aftlohs, in thcmielves evil, which however 
it is to no purpofe for human juftice to punifh. 

XXWH.- And, I^ adks purely internal, or fim- 
pfe'ftoughts which do not difcover thcmfclves by any 
octimia! afts prqudicial to fbciety ; for example,, tfte 
^^rteable idea ol a bad a£Bon, the defire of com-^ 
mating it, the dcfign of it without proceeding to the 
execution, 6?r. all thefc are not fubjeft td the feve- 
rity of human punifhmenr, even tho' it Ihould acci- 
dentally happen riiat they are afterwards difcovered. 

t 

XXIX. On this fubjeft we . muft however make 
the following few remarks. The firft is„ that if thefc 
kinds of vicious adlions are not fubjeft to human 
punifliment, it is becaufe the weakncfs of mand ocs 
not permit, even for the good of fociety, that hc^ 
ihould be treated with the utmoft rigour. We ought 
to have a juft regard for humanity in things, which, 
tbo' bad in themfelves, yet do not greatly affedt the 
public order and tranquillity, Thc-fccond remark 
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19, that tho* aAs^ purely interna^ are not ilibjed to 
civil puniihinent, we muft not for. this rea&n con- 
dude, that thefe a£ls are not under the diredlon of 
the civil laws. We have before eftabliflied the con^ 
xx^ *• In a word, ^tis evident that the law^ of na« 
tiire exprcfly condemn fuch a^ons, and that thcjr 
arc pimUhed by God. 

XXX. z^ It would be too rigorous to punilh 
every peccadillo ; fince human frailty, notwithftand-- 
ing the greateft caution and attention to our dmy^ 
cannot avoid a multitude of fl^s and infinnides. 
This is a confequence of the toleration due to hu« 
inanity* 

XXXL 3^ In a word, we mud neceffinrily leave 
unpuni&ed, thofe ajmmon vices which are the con* 
iequencesof a general corruption ; as for inftanccy 
ambition, avarice, inhumanity, ingratitude, hy|K>* 
crify, envy, pride, wrath, iSc for if a foverogn 
wan^ to punifh thefe, and fimilar vices, with ri- 
' gour, be would be reduced to a necelBty of vreign- 
ing m a delert. *Tis fufiicient to puni& thefe vicea 
when they prompt men to enormous and open ex« 
cefles. 

/ XXXII. 'Tis not even always necefiary to punifh 
crimes which are in themfelves punifhable, for there 
are cafes in which the fovereign may pardon ; and of 
this we muft judge by the very ends of punifh- 
mcnc. 

* Chap. I. J. tii ^c. 
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* XXXIII. The public good is the ultimate end of 
all punifliments. If therefore there are cireumftances, 
in which, by pardoning, as much or more advan- 
tage is procured than in punifhing, then there is nO 
obligation to puni(h, and the fovereignevervoughtto 
Ihew clemency. Thus if the crime is concealed,, or 
is only known to a few, it is not always neceflary, 
nay it would fometimes be dangerous, to make 
itpublic by punifliment 5 for many ^bftain from evil, 
rather from their ignorance of vice, than fi-om a 
knowledge and love of virtue. Cicero obferves, with 
regard to Solon^^ having no law againft parricide, 
that this filcnce of the legiflator has been looked upon 
as a great mark of prudence ; forafmuch as he made 
no prohibition of a thing of which there had been 
yet no example, left by fpeaking of it, he fliould feem 
to give the people a notion of comiftitting it, rather 
than deter them from it. 

We may alfo confidcr the perfonal fervices whicb 
the criminal, or fome of his family, have done to 
the ftate, and whether he can ftill be of great ad- 
vantage to it, fo that the impreflion made by the 
fight of his punifliment is not likely to produce fa 
much good as he himfelf is capable of doing. Thus 
at fea ' When the pilot has committed a crime, 
and when there is none on board capable of navigat- 
ing the (hip, it would be dcftroying all thofe in the 
veffel to punifli him. This example may alfo be ap- 
plied to the general of an army. 

In a word, the public advantage, which is the 
flieafure of punifliments, fometimes requires that the 
fovereign fliould pardon becaufe of the great number 
of criminals. The prudence of the government re- 
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quiFes that the jufticc, cftabliflicd for the prdcnra- 
tion of fociety, fhould not be ezerdfixl in fudi a. 

manner as to dcftroy the ftate. 

« 

XXXIV. All crimes are not equal, and 'ris but 
juftice that there fhould be a due proportion between 
the crime and the punifhment. We may judge of Ac 
greatnefs of a crime in general by its objeft, by the 
intention and malice of the criminal, and by the pre- 
judice arifing to fociety from it ; and to this iaft 
coofequence^ the two others muft be finally referred. 

XXXV. According as the objed is more ot k6 
noble, that is, as the perfons offended are more 
or lefs confideraUe, the adlion is alfo more or left 
criminal. In the firft clafs, we muft place chofc 
crimes which intereft human fociety in general, then 
thoie which difturb the order of civil fociety, and 
laftly thofe which relate to individuals ; and thefe 
laft are more or lefs atrocious, according as the good 

- of which they deprive us is more or lefs valuable* 
Thus he, who kilb lus father, commits a more 
atrocious murder than if he had killed a ftraogen 
He, who injures a magiftrate, is more criminal than 
if he had injured his equal. A robber, who kilb 
travellers, is more guilty than he who only ^ips 
them of what they have. 

XXXVI. The greater or fmalkr degree of malice, 
alfo contributes very much to the enormity of the 
crime, and is to be deduced from feveral circum- 
ftances. 
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l^ Fronv the moyv^s which engage men in 
crimes, and which may be more or lefs eafy to refift. 
Thus he, who robs or murders in cold bloocf, [si 
more criminal than he who yields to temptation by 
the violence of fome furious paffion. 

2**. From the particular character of the criminal, 
which, befides the general rcafons, ought to retain 
him hi his duty ; ** The higher a nban's birth is, 
** fays Juvenal^ or the more txalted he is in dignity, 
•* the more enormous \t the crime he commits *. 
** This takes place cfpecially with reipeft tp princes, 
•* and fo much the more, bccaufe the confcquences 
•* of their bad aftions are very fatal to the ftate, 
** from the great number of perfons who endeavour 
" to imitate them/* This is the judicious remark 
made by Gcero +. The fame obfervation may alfo 
be appBed to magiftrates and clergymen. 

3°, We muft alfo confider the circumftances of 
time and place, in which the crime has been conv- 
micted, the manner of committing it, the inftru* 
mcnts ufed for that purpofc (i?r. 

4^ Laftly, we are to confider whether the crt* 
minal has made a cuftom of committing fuch acrime^ 
or, if he is but rarely guilty of it \ whether be 

• Omne animi «vitium tanto ctnf^eBius in ft 
Crimen hahety quanta major qui peccat habetur. 

Juv. Sat. VIII. f. 140, 141. , 

+ D« Leg. lib. UI. cap. 14. Nee enim tantum mali eji peceart 
principeSf quanquam eft magnum hoc per fcipjum malum*, quantum 
illndy quod permulti imitatores principum exiftunt : quo pernichfius de 
repuhlica merentur *vitioJs principes, quod nou folum 'zitia concipiunt 
ipjiy fed ea infundunt in ci'vitatem, Neque folum obfunt^ quod ipfi 
corrumpuntur y fed etiam quod corrumpunt ; plvf^ue exetnploy quam pec^ 
catff, nocenf, 
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has committed it of his own accord, or has been fc- 
duced by others i^c. 

XXXVII. We may eafily perceive that the differ- 
ent concurrence of thcfe circumftances more or left 
interefts the happinefs and tranquillity of fociety, and 
confequently either augments or dimini(hes the enor- 
mity of the crime. 

. XXXVIII. There are therefore crimes more or 
lefs great than others, and confequently they do not 
all d^ferve to be punifhed with equal feverity ; but 
the kind and precife degree of punifliment depends 
on the prudence of the fovcreign. The follow- 
ing are the principal rules which he ought to follow. 
^ 1^. The degree of punifliment ought always to 
be proportioned to the end propofed, that is, to 
reprefs the infolence and malignity of the wicked, 
and to procure the internal tranquilRty and fafcty of the 
ftate. *Tis , upon this principle that we muft aug- 
ment or diminifli the rigour of the punifliment. The' 
punifliment is too rigorous, if we can, by milder 
means, obtain the ends propofed in punifliing ; and^ 
on the contrary, it is too moderate when it has not 
Iharpnefs enough to produce thefe eflFefts, and when 
the criminals themfelves delpife it. 

2^. According to this principle, every crime in 
particular may be puniflied in proportion as the pub- 
lic good requires, without confidering whether there 
is an equal or fmalier punifliment efl:abliflied for an- 
other crime, which in itfelf appears leflTer or greater : 
thus robbery, for inftance, is in itfcif much lefs cri- 
minal than murder ; and yet robbers may, without 
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injuftice, be punifhed with death in certain cafes, as 
well as murderers. 

3^ The equality which the fovereign ought al- 
ways to obferve in the, exereife of juftice, confifts in 
punifhing thofe alike who have trefpaffed alike, and in 
not pardoning a perfon, without very good reafons, 
who has committed a crime for which others have 
been punilhed. 

4^ It muft be alio obferved, that we cannot muK- 
tiply the kinds and degrees of punifliment in infini- 
tum \ and as there is no greater punifliment than 
death, 'tis neceffary that certain criipes, tho' unequal 
in themfelvcs, ftiould be equally fulyeft to capital 
punifhments. All that can be faid, is, that death 
may be more or lefs terrible, according as we em- 
ploy a mild and ftiort method, or flow and cruel 
torments, to deprive a perfon of life. 

5*^. We ought, as much as poflible, to incline 
to the merciful fide, when there are not ftrong 
reafons for the contrary. This is the fecOnd part of 
clemency. The firft confifts in a totial exemption 
from puniftment, when the good of the ftatc per- 
mits it. This is alfo one of the irules of the Rpmart 
law ♦, 

^^ On the contrary, *tis fonpietimes necellkry and 
convenient to heighten the punifliment, and to fct 
fufch an cxampfc as will intimidate the wicked, when 
the * evil can be prevented only by violent remc-^ 
dies t . 

• In poenalibus caufis, benignius interpretandum eft, lib. CV. 
§. 2 fF. deReg. Jur. vid. fup. J, 33. 

f NonnVinquam evenit, ut aliquorum makficiorum fupplicia 
exacerbantur, quoties nimirum, multis perfonis graijQiptibuSa ex* 
cmploopus fit, lib. XVI. 5. 10. ff. deposuis. 
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7*. The fame punifhment docs not make tie feme 
impreflion on all kinds of people, and confequendy 
lui not the fame force to deter them from vice. We 
ought therefore to confider, both in the general penal 
fandion and in the application of it, the perfon of 
the criminal, and in that, all thofc qualities of age* 
fex, date, riches, ftrength, and the like, which may . 
either increafe or diminifli the fenfe of punilliment. 
A particular Bne, for indance, will diftrefs a poor 
man, while it is nothing to a rich : The fame nuu^k 
• of ignominy will be very mortifying to a perfon of 
honour and quality, which would pals for a 
trifle with a vulgar fellow. Men have nfiore ftrength 
to fupport punifliments than women, and full grown 
people more than thofe of tender years, (^c. Let us 
alfo obferve, that it equally belongs to the juftice 
and prudence of the government, always to-foUow 
the order of judgments and of the judiciary pro- 
cedure in the infliftion of punifliments. This is ne-- 
ceflary, not only that we may not a)mmit injuftice 
in an affair of fuch importance, but alfo that the fo- 
vereigh nfiay be fecured againft all fufpicion 4>f in- 
juftice and partiality. However, there are fomc- 
timcs extraordinary and prefling circumftances where 
the good of the ftate and the public fafcty do not 
permit us exadHy to obferve all the formalities of the 
criminal procedure ; and provided, in thefe circum- 
ftances, the crime is duly proved, .the fovcreign may 
judge fummarily, and without delay punilh a cri- 
minal, whofe punifliment cannot be deferred without 
imminent danger to the ftate. Laftly, *tis alfo a 
rule of prudence, that iT we cannot punifti a criminal 
without expofing the ftate to great danger, the fove- 
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reign ougUt no^ only to grant a pardon, but alio to 
ck> it in fuch a manner as that it may appear rather to 
be the effe<5t of clemency than of necejfity^ 

XXXIX. What WQ have faid relates to punifh- 
ments inflidled for crimes of which a perfon is the 
fole and proper author. With refpedt to crimes 
committed by fevcral, the following obfervations 
may fervc as principles. . 

I*. 'Tis certain that thofe, who are really accom- 
plices of the crime of any perfon, ought to be pu- 
niihed in proportion. to the fliare they have in it, 
and according as they ought to be confidered as 
principal caufes, or fubordinate and collateral inftru- 
ments. In thefe cafes, fuch perfons fufFer rather for 
their own crime than for that of another. 

^^ As for crimes committed by a body or com- 
munity, thofe only are really criminal who have 
given their aftual confent to them ; but they, who 
have been of a contrary opinion^ arc abfolutely in- 
nocent. Thus Alexander^ having given orders to 
fell all the Tbebans after the taking of their city, 
excepted thofe, who, in the public deliberations^ had " 
oppofcd the breaking of the alliance with the Mace* 
donians. 

3**. Hence it is, that, with refpeft to crimes coiji* 
mitted by a multitude, reafons of ftate and hu- 
manity direft, that we fhould principally punilh thofe 
who are the ring-leaders, . and pardon the reft. The 
' fcverity of the fovereign to fome will reprefs the au- 
dacioufncfs of the moft refolute \ and his clemency ta 
others will gain him the heart of the multitude *; ; 

* ^itttil. Dcclam. cap. yil. p. m. 237. 
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4®. If the ring-leaders have (hcltered thcmfclvcs 
by flight, or otherwife, or if they have all an equal 
fhare in the crime, we muft have recourie to a deci- 
mation, or fome other means to punifh fome of them. 
By this means the terror reaches all, while but few 
fall under the punifhment. 

XL- Bcfides, 'tis a certain and inviolable rule, 
that no pcrfon can be lawfully punifhed for the crime 
of another, in which he has had no fliare. All me^ 
rit and demerit is intirely perfonal and incommuni- 
cable ; and we have no right to puniQi any but thofe 
who deferve it. 

XLI. It fometimcs happens, however, that inno* 
cent perfons fuffer on account of the crimes of others ; 
but we muft make two remarks on this fubjeft, 

1°. Not every thing that occafions uneafinefs, 
pain, or lofs to a perfon, is properly a punifhment ; 
for example, when fubjefts fuffer fome grievances 
from the mifcarriages and crimes of their prince, it is 
not in refped to them a punifhment, but a misfortune. 

The (econd remark is, that thefe kinds of evils, 
or indireft punifhmcnts, if we may 'call them fo, are 
infeparable froni the conftitution of human affairs, 
and the necelTary confequenccs of it. 

XLII. Thus if we confifcate the effefts of a man, 
his children fuffer indeed for it ; but it is not pro- 
perly a ponilhment to them, fmce thefe effefts ought 
to belong to them only on fuppofition their father 
had kept them till his death. \n a word, we mufl 
cither almoft entirely abolifh the ufe of punifliments, 
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or at kaft acknowledge, that ^thefe inconvenicncies, - 
iofeparable from the conftitution of human lafFairs, 
and from the particular relations which men have to 
each other, have nothing in thfemfelve^ unjuft. 

XLin. Laftly, 'tis to be obferved, that there ar$ 
crimes fo enormous, and which fo effentially afFc<5t . 
fociety, that the public good authorifcs the fovereign 
to take the ftrongeft precautions againft them,, and even 
if it is neccffary, to make a part of the punilhm^nt 
fall on the perfons who are moft dear to the criminal. 
Thus the children of traitors or ftate criminals, 
may be excluded from polls and honours. The fa- 
ther is certainly puniihed by this means, fincc he 
fees he is the caufe why the perfons who are deareft 
to him, are reduced to live in obfcurity. But this 
is not properly a punilhment in regard to the chil- 
dren ; foi- the fovereign having a right to give pub-^ 
lie employments to whom he pleafes, he may, when 
the public good requires it, exclude even perfons who 
, have done nothing to render themfelves unworthy of 
thefe employments. I confefs that this is indeed a 
hardfliip, but neceffity authorifes it, to the end that 
the tendcrnefs of a father for his children may make 
him more careful to undertake nothing againft the 
ftate. But equity ought always to direft thefe judg- 
ments, and to mitigate them according to circum-* 
ftances. 

XLI V. I am not of opinion that wc can juftly 
-pufli things beyond thefe bounds, neither does 
the public good require it. *Tis therefore a real 
piece of injuftice, which is eftablilhcd with fever^l 
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natiops, namely, to banifh or kill the childreo of a 
tyrant or traitor, and fometimes all his relaoons, 
the' they had no fliare in his crimes. What has been 
faid is fufiicient to fhew^us what we ought to think 
of the famous law of Arcadius * the Chriftian em- 
peror. 

♦ Cod. ad L. Jul Maj. Ub. IX. tic 8, kg 5. 



CHAP. V. 

Of the power offavereigns over the Bona Reipub* 
licas/ or the goods contaiiied in the commonwealtb. 

I. ' I ^ H E right of the fovcreign over the goods 
Jl^ contained in the commonwealth, relates ei- 
ther to the goods of the fubjedk, or to the public goods ' 
which belong to the commonwealth itfelf as fuch. 

II. The right of the fovereign over the goods of 
the fubjed may be eftabliihed two different ways ;, 
for this right nriay either be founded on the very na- 
ture of the fovereignty, or on the particular manner 
in which it was acquired. 

, III. If we fuppofe, that a fovereign primitively 
pofleffes, with a full right of property, all. the goods 
contained in the Commonwealth, and that he has col- 
lefttd, as it were, his own fubjefts, who originally 
tiold their eftatcs of him, then 'tis certain thai: the fo- 
vereign has as ablblute a powkr over thefe eftates, as 
every m after of a family has ov^r his own patrinipny \ 
and chatt the fubjeds cannot enjoy or difpofc of thefe 

2 goods 
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goods or eftaces, accept in as far as the fover eign 
permits. In thefe circumftancess as long as the fo- 
vereign has remitted nothing of his right by irre- 
vocable grants, his fubje^ pofiefs their eftates in z 
pnc4rieus manner, revocable at pleafure, whenever 
the prince thinks fit -, they can only fupply themfelyes 
with fuftenance and other neceflaries from them: In 
this cafe th^ fovereignty is accompanied with a right 
of abfolute property. 

' IV. But, i^ this manner of eftablifhing the power 
of the fovereign over the goods of the fubjefts 
cannot be of great ufe; and if it has fometimes ta- 
ken place, it has only been among the oriental nap« 
oi)s, who eafily (ubmit to defpotic government. 

2^ Experience teaches us, that this abfolute do- 
minion of the fovereign over the good? of the fub* 
jeds does not tend to the advantage of ftates. A 
modem traveller oblerves, that the countries, where 
this propriety of the prince prevails, however beau- 
tiful and fertile of themfelvcs, become daily more 
defolate, poor, and barbarous ; or that at lead they 
are npt fo flourifiiing as moft of the kingdoms of 
Europe^ where the fubje&s poHefs their elates as 
their own property exclufive of the prince. 

3". Sovereignty does not of itfelf require^ that; 
the prince (hould have this abfolute dominion over 
the eftates of the fubjeils. The property of indi- 
viduals is prior to the f Oroution of dates, and 
there is no' reafon which can induce us to fuppofe 
that thefe individuals have entirely transferred to the 
fovereign the right they had over their own eftates ; 

on 
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on the contrary, \t is to fccurc a quiet and eafy pof- 
fcflion of their properties, that they have eftablifhcd 
government and fovcreignty among them. 

4^ Befides, if we fhould . fuppofe an abfolute fo- 
vereignty acqirired by arms, yet this does not of it- 
fclf give an abfolute dominion over the properties of 
the fubjcAs. The fame is true even of a patrimo- 
nial fovercignty, which gives a right of alienating 
the crown ; for this right of thp fovereign does not 
hinder the fubjc6ts from enjoying ^heir feveral pro- 
peftie$. 

V. Let us therefore conclude, that, in general,^ 
the right of the prince over the goods of the fub- 
jcfts is not an abfolute dominion, over their proper- 
ties, but a right founded on the nature and end 
of fovcreignty, which gives him the power of dif- 
pofing of thofe eftates in different manners, for the 
benefit of individuals as well as of the ftate, wkhout 
depriving the fubjcfts of the right they have to their 
properties, except in cafes where it is abfolutely ne- 
ceffary for the public good, 

VI. This being premifed, the prince, as fovc* 
i^cign, has a right over the eftates of his fubjcflbsT 
principally in three different manners. 

The firft confifts in regulating, by wife kw's, the 
ufe which every one ought to make of his goods and 
eftate, for the advantage of the ftate and that of in- , 
dividuals. 

The fecond, in railing fubfidies and taxes, 

ThQ 
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VII. To tht firft head we muft reduce all fum- 
$tu(ny lawSy by which bounds are ftt to unncceflary 
expences, which ruin families, and confequently im- 
poverilh the ftate. Nothing is more condudve to 
^he happinefs of a nation, or more worthy of the 
care of the f<jvereign, than to oblige the fubjedts to 
oBconomy, frugality, and labour. 

When luxury has once prevailed in a nation, the 
evil becomes almoft incurable. As too great au- 
thority fpoils kings, fo luxury polfons a whole peo- 
ple. The moft fuperfluous things are looked upon 
as ncceflary, and new neceffities are daily invented. 
Thus families are ruined, and individuals difabled 
from contributing to the expences neceflary for the 
public good. An individual, for inftance, whp 
fpends only three fifths of his income, and pays one 
fifth for the public fervice, will not hurt himfelf, fince 
he lays up a fifth* to increafe his ftock. But if he 
ipends all his income, he either cannot pay the taxes, 
or he muft break in upon his capital. 
^ . Another inconveniency is, that not only the eftates 
of individuals are fquandercd away by luxury, but' 
what is ftill worfe, they are generally carried abroad 
into foreign countries, in purfuit of thofe things 
which flatter luxury and vanity. 

The ' impovcri filing of individuals produces alfo 
another evil for the ftate, by hindering marriages. 
On the contrary, people are more inclined to marri- 

* Dominium eminens. 
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i^e, when a moderate expcnce is fufficient for the 
fupport of a family. 

This the emperor Augujlus was very fenGble of; 
for when he wanted to reform the manners of the 
Romans^ aniong the various laws which he either 
made or renewed, he reeftabliflied both the fun^ 
ptuary Jaw, and that which obliged people to marry^ 
When \\xjimy is once introduced, it foon becomes 
t general evil, and the contagion inienfibly fpreads 
from the firft men of the ttate to the very dregs of 
the people. The king's rejiations want to imitate 
his magnificence \ the noUlity that of his^ relations ; 
the gentry, or middle fort of people, want to 
equal the nobility \ ^uid the poor would fain pafs for 
gentry : Thus every one fiving beyond what he has, 
the people arc ruined, and all orders and dlAindlions 
confounded. ' 

Hiftory informs us, that, in all ages, luxury has 
been one of the caufes which has more or kls con^ 
tributed to the ruin and decay even of the moft pow- 
erful dates, becaufe it fenfsbly enervates courage, and 
deftroys virtue. Suetonius obferves, that Julius 
tafar invaded the liberties of his country onl^ be- 
caufe he knew not how to pay his debts contra6ted 
by his cxceffive prodigality, nor how to fupport his 
expcnfive way of living. Many fided with him be- 
caufe they had not wherewith to fupply that luxury 
to which -they had been accuftomed, and they were 
in hopes of getting by the civil wars enough to 
maintain their former pride *. 

We muft pbferve, in fine, that to render the 
fumpcuary laws more etFedual, princes and magi- 

* See Sail.- ad CssTar. de Rcpub. ordinand. 
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Urates- ought, by tlic example of . their own modera- 
tion, to put thofe out of countenance who love ex- 
travagance, and to encourage the prudent, who would 
cafily fubmit to follow the pattern of a good oeco* 
nomy and honefl: frugality. 

yilL To this r^ht of the fovereign of dire<5bing 
the fi^eds in the ufe of their eftates and goods, we 
muft alfo reduce the laws agaiaft gaming and prodi- 
gality, thofe which fct bounds to grants, le^ctes, 
and tcftaments ^ and, in fine,- thofe againfl idle axtd 
lazy pecq[>le^ and againft perfora that fuffer their 
eilatcs to run to ruin, purely by caroleBiieis and 
negled. 

IX. Above all, it is of great importance to ufe 
every endeavour to banifti idlenefs, that fruitful 
fource of a thoufand diforders. The want of a ufe- 
ful and honeft occupation b the foundation of an in- 
finite number of miichiefs. The human mind being 
of fo adive a nature as ft is^ cannot remain in a ftace 
of ina<5liQn, and if it is not employed on fooKthing 
good, it will mcvitably apply itielf to fomething bad; 
as is .certain from the experience of all ages. It were 
therefore to be wilhed, that jthcre were laws againft 
idlenels, to prevent its pernkious efieds, and that 
no perfon was permitted to live without fomc honcft 
occupation either of the mind or body. Efpecially 
young people, who afpire after political, ecclcfiafli- 
cal, or military employments^ ought not to be per- 
mitted topafs in (hamcful idlenels, the time of their 
hfe mod proper for the lludy of morality, politics, 
and religion. *Tis caJy to perceive that a wife prince 

may. 
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may, from thcfe reflexions, draw very important in- 
ftrudions for government. 

X. The fccond manner, in which the prince can 
difpofe of the goods or eftates of his Tubjcfts, is, by 
demanding taxes. or fubfidies of them. That the fo^ 
vereign has this right, will evidently appear, if we 
conflder that taxes are no more ,than a contribution 

' which individuals pay to the (late for the preferva- 
tion and defence of their lives and properties, a con- 
tribution abfolutely neceflary both for xht ordinary 
and extraordinary expences which the care of the go- 
vernment requires, and which the fovereign neither can 
nor ought to furnifli out of his own fund : He muft 
therefore have a right to take away part of the^goods 
of the fubjeft by way of tax for that end and pur- 

pofe. 

» 

XI. Tacitus relates a memorable ftory.on this fub- 
jeft. ' *' Nero J he fays,- once thought to abolifli all 
'' tax€3, and to make this magnificent grant to the 
•* Roman people -, but the fenatc moderated his ar- 
** dour ; and, after having commended the emperor 
•* for his generous defign, they told him that the 
** empire would inevitably fall, if its foundations 
•* were fapped ; that nwft of the taxes had been 
♦f eftablilhed by the -confuls and tribunes during the 
•* very height of the liberty of the republic^ and that 
** they were the only means of fupplying the im- 
*^ menfe expences neceflary for the fupport of fo 
** great an empire.** 

^ XII. Nothing is then generally more uhjuft and 

unreafon- 
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unrealbnaWe than the complaints of the populace^ 
who frequently afcribe their mifery to taxes, without 
reflefting that thcfe are, on Ithe contrary, the foun- 
dation of the tranquillity and fafety of the ftate, and 
. that they cannot rcfufe to pay them without preju- 
dicing their own intercfts. 

Xni, However, the end and prudence of civil 
government require not only that the people Ihould 
not be over charged in this rcfpedb^ but alfo that the 
takes Ihould be raifed inas gentle and imperceptible 
a manner as pofljble. 

3tlV. And, ' 1**. the fubje^ts muft bri equall]^ 
dla^ged, that they may have no juft reafon of com* 
platat. A burthen equally fupported by all, is lighter 
to eVery individual ; but if a confiderable number re* 
leafe or excufe themfelves, it becomes much more 
heavy and infupportable to the reft. As every fubjedt 
Equally enjoys the protection of the government, and 
the fafety which it procures -, fo *iis juft that the^ 
fliould all contribute to its fupport in a ptdper 
fequ4lity. 

XV. 1?. But Yis to be obferved, that this equality 
dpes not confift in paying equal fums of money, but 
in equally bearing the burthen impofed for the good 
jbi the ftate ; that is, there muft be a juft proportion 
between the burthen of the tax and the benefit of 
peace ; for tho* all equally enjoy peace, yet the a4- 
vantages, which all rtap-fi om it, are not equal. 
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XVL 3®. Every man ought therefore to be taxed 
in proportion to his income, both in ordinary and 
extraordinary exigencies. 

# 

XVII. 4**. Experience (hews, that the beft me- 
thod of raifing taxes is to lay them on things which 
are daily con fumed in life. 

XVIII. 5*. As for merchandizes imported, 'tis 
to be obferved, that if they are not neccffary,: but 
only fubfervient to luxury, very great duties may 
juftly be laid on them. 

XIX. 6\ When foreign merchandizes confift of 
fuch things as may grow, or. be manufaAured at 
home, by the induftry and application of our own 
people^ die impofts ought to be raifed higher upon 
them. 

XX. 7^ As to the exportation of commodities • 
of our own growth, if it be the intereft of the ftate, 
that they fhpuld not go out of the country, it may 
be right to raife the cuftoms upon them ; but on the 
contrary, if it is for the public advantage that they 
fliould be fent to foreign markets, then the duty of 
exportation ought to be diminifhed, or abfolutely 
taken away. In fome countries, by a wife piece of 
policy, regards ar^ given to the fubjeds, who ex- 
port fuch commodities as are in too great plenty^ 
and more than the wants of the inhabitants require. 

XXL 8^. In a word, in the application of all 
thefe maxims, the fovereign tnuft always attend to 

2 the 
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the good of trade, and take all proper mcafures to 
favour it and make it 3ourifh. 

XXII. *Tis not neceffary to obferve, that the right } 
of the fovereign, with relpc6t to taxes, being found- 
ed on the wants of the ftate, he ought never to raife 

them but in proportion to thefe wants, and that he 
ought never to employ them but with thefe views, 
and nor to apply them to his own private ufes. 

XXIII. He ought alfo to attend to the conduft 
of the officers who coUedl them, to hinder their impor- 
tunity and impertinence. Thus Tacitus commends a 
very wife edifl: of the emperor Nero's^ " who ordered 
*• that the magiftrates of Rome and of the provinces 
^^ fhould receive compl^nts againlt the publicans at 
t^ all times, and regulate them upon the fpot/' 

XXIV. The fovereign or tranfcendental property ♦, 
which, as we have faid, conftitutes the third part of 
the fovereign's power over the eftatc? of his fubjefts, 
confifts in the right he has of making ufe_ of every 
thing the fubjedt poffcffes, to anfwer the ncceflities 
of the ftate. 

XXV. Thus, for example, if a town is to be for- 
tified, he may take the gardens, lands, or houles of 
private fubjedts, which are fituated in the place where 
the ramparts or ditches are to be made. In fiegcs, 
he may beat down houles and trees belonging to pri- 
vate perfons, that the enemy may not be IheUered 
by them, or the befieged incommoded. 

' * Dominium emincns, 
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XXVI. There are great difputes, among policid- 
ans, concerning this tranfcendental property. Some 
abfolucely condemn it and will not admit of Jt ^ buc 
the difpute turns more upon the word than the 
thing. It is certain that the very nature of fove- 
I'cignty authorifes a prince^ in cafe of necef&ty, to 
make u(e of the goods and fortunes of his fubje£b ; 
fince^ in conferring the foverdgn authority upon him, 
they have at the fame time given him the power of 
doing and exa&ing every thing that is neceflkiy for 
the prefcrvation and advantage of the date. Whe- 
ther this is called tranjcendental property ^ or by fomc 
other name, is altogether indifferent^ provided we are 
agreed about the right itfelf. 

XXVII. To fay fomething more particular con- 
cerning this tranfcendental property of the fovereign, 
we mufl: obferre, that it is really a maxim of . na- 
tural equity^ that when contributions are to be made 
for the neceffities of the ftate, and for the preferva- 
tion of fome particular thing, by perfons that enjoy 
it in common, every man ought to pay his quota^ 
and fhould not be forced to bear more of the burthen 
than another. 

XXVIII. But fince it may happen that the preff- 
ing wants of the ftate, and particular circumftaaces, 
will not permit this rule to be literally followed, there 
is a neceflity that the fovereign may deviate from it, 
and have a right to fci2X on fomething in the pof- 
fefilon of fome private fubjeft, the ufe of which, in 
the prefent circumftances, is become necefl&ry to th^ 
public. Hence this right takes place only in a ne- 

2 ' ccfllty 
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cdDty cf ftatc, which ought not to have too great 
an extent^ but ihould be tempered as much as pofli*- 
hie witb^ the rules of equity. 

'XXIX. 'Tis therefore juft in thefe cafes, that the 
proprietors fhould be indemnified, either by their 
fellow-fubjedts, or by the Exchequer, for what ex- 
ceeds th^ir proper fhare, at lead as near as pofli- 
ble. But if the fubjefts have voluntarily expofed 
themfelves to fufFer this lofs by building houfes in a 
phce where they are to be puUcd down in time 
of war, then the ftate is not in rigour ooliged to in- 
dcitjnify them, and they may be reafonably thought 
to^have confcnted to this lofs. This is fuiiicient for 
what relates to the right of the fovercign over the 
cflates of the fufcgedls. 



But beiides thefe rights of the foverc iga^ 
of which we have been fpeaking, he has alfo originall/ 
a pt>wer of difpofing.of certain places which are called 
public goodsy becaufe they belong to the ftate as fuch : 
but as all thefe public goods are not of the fame kind^ 
the right of the fbvereign in this refpeft alfo varies. 

XXXI. There are goods intended for the fuppon 
of the king and the royal tamily» and others to de<» 
fray the public expences for the prefervatioiv of the' 
government. The firft are called the cr6wft laoda or 
the patrimc^y of the prince, and the other the public 
trcafure or the revenue of the ftate. 

. XXXII. As to the firft, the fovereign has the full 
and entke profits, and may difpofe of the jrevenuea 

P J arifing 
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arifing from them as he abfolutely'plcafes. So that 
what he lays up out of his income makes an acceflion 
to his own private patrimony, uhlcfe the laws of the 
kingdom have determined otherwife. With regard 
to the other public goods, he has only the fimple 
adminiftration of them, in whkh he ought to pro- 
pofe only the advantage of the ftate, and to exprefs 
as much care and fidelity as a guardian with refpedt 
to the eftate of his pupil. 

XXXIII. By this diftinaion, and thcfe princi- 
ciplcs,^ we may judge to whom the acquifitions be- 
long, which a prince has made during his reign 5 for 
if thele acquifitions arife from the goods intended to 
defray the public expences, they ought certainly to 
accrue to the public, and not to his own private pa- 
trimony. But if a king has undertaken and fuppoFted 
a war at hb own expence, mid without engaging or 
charging the ftate in the leaft, he may lawfully ap- 
propriate the acquifitions he has made in fuch an ex- 
pedition. 

XXXIV. From the principles we have here cfta- 
bliflicd, it follows alfo that the king cannot, with- 
out the confent of the people or their reprefentatives, 
alienate the leaft part either of the public patrimony, 
or of the crown lands, of which he has only the 
nfe. But we muft diftinguifti between the goods 
themfelves and the profits or produce of them. The 
king jnay difpofe of the revenues or profits as he 
thinks proper, tho* he cannot alienate the prin- 
cipal. 

XXXV. A prince indeed, who has a right of lay- 
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ing taxes when he thinks proper for good fcafons, 
may, when the neceflities of the commonwealth 
require it, mortgage a part of the public patrimony : 
for it is the fame thing to the people, whether they 
give money to hinder the mortgage, or it be fcvied 
upon them afterwards to redeem it. 

XXXVI. Befidcs, all that has been faid is to be 
underftood upon fuppofition,* that things are not 
otlierways regulated by the fundan^ental laws of the 
ftaie. 

XXXVIL As for the alienation of the kingdom^ 
or fome part of it ; by the principles hitherto efta- 
blifhed, we may eafily learn what to think of it. . 

And, I*', if there can be any fuch thing as a patri- 
mpnial kingdom, 'tis evident that the fovereign may 
alienate fuch a kingdom^ and, by a ftronger reafon^^ 
ibme part of it \ 

* 

XXXVIIL 2<». Except in this cafe, and if the 
kingdom is not pofleflfed as a patrimony, the king 
cannot, by his own authority, transfer or alienate any 
part of it ; for this purpofe the confent of the people 
is neceffary. Sovereignty cannot of itfclf imply the 
right of alienation, and as the people cannot take the 
crown from the prince ag^mft his will, fo neither 
has the king a power of fubftituting another fovereiga 
in his place without their confent. 

XXXIX. 3^ But if only a part of the kingdom 
is to be alienated, befides the. approbation of th^ 

* See Grotim, lib. II. cap. 6« 
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king and that of the people, 'tis neccflkry th^t the 
parr, which is to be alienated, fiiould aUb confent} 
and this laft confent even kttns to be the moft ne<p 
ceflary. *Tis to no purpofe that the othar pFOvinces 
of the kingdom confent to the alienation of this, if 
-its inhabitants themfelves oppofe it. The right of 
the plurality of fufFrages does not extend fo far as to 
cut off from the body of the (late thofe who have 
not violated their engagements, and the laws of ib* 
cicty. 

XL. Tn faft, 'tis evident, that thofe who firft 
creftcd tiie commonwealth, and thofe who volunta- 
rily carifie into it afterwards, bound themfelves, by 
mutual compaft, to form a permanent body or fo- 
cicty, under one and the fame government, fo long 
at kaft as they incline to remain in the territories , of 
the famd ftate ; an4 it is witb a view to the adiran* 
lages which accrued to them in common from thk 
reciprocal union, . that they firft erefted the flate. 
This is the foundation of their compass in this re- 
fpeft. Hence, by virtue of fuch a compadt, they 
fpannot, againft their wills, be deprived of the right 
they have acquired of being a part of a certain body 
politic, except by way of puniftiment. Befides, in 
this cafe, the Migatien correfponds to the right. 
The ftate, by virtue of the fame compaft, has ac- 
quired a right over each of its members, by which no 
fubjeft can put himfelf under a foreign government^ 
nor difclaim the authority of his natural fovereign. 

XLI. 4^ 'Tis however to be obferved, that there 
are two general exceptions to the principles we htvt 

here 
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liow eftabli&«d^ wd which are both founded on the 
right and privikgcs arUing from ^eoeflity. The 
£f& hy that tba' the body of the ita«e has inoc iho 
r^ght of alttpadng any of ita pans, fo as to oiaJige 
that part, again^ iis wUl> to fiitoit lo a new maftcr* 
this does oqc hqider the ftate from, a power of law^ 
fully abandoning one of its parts, when there is 
an evident danger of perifliing if they continue 

Hake4« 

XLII. 'Tis true that even in thefe cifcumftance^,^ 
tht fbvere^a cannot dire£kly &vce one of his towns 
or provkncea to fiibmtt tQ another governmeiu. Hf 
cap only withdraw lys forces^ or abaodon the inha*** 
bkants ; but they retain the right of dcfen^ng them* 
felves it they caa : fo that if they perceive them* ' 
^ves ftfODg enough to refift the eoieniy , there is mi 
reafon why they fhould not ; and if they ftiqpced, 
chey aiay eceft themielvea iota a d^ind commoo^ 
weakh. Hence the conquctor becofl^es the lawfql 
fbvereign of ^s country ocdy by the conjfeat of tht 
;, Of by their fwearaig allegiance to htm. 
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XLIIL It may be (aid, that, properly fpeaking,^ 
the ftate or the (bvereigti do not aUenate, in this 
eafe, fuchr a part, but only cenovnce a fociety whoft 
engagements are at an epd by virtue of a tacit ex«« 
ception arifiog from neceffity. Aftec all, 'twouki 
be in vain for the body to periift in defending fuch 4 
part, fince we fu]^>ofe it unable to preferve or d^ 
fend itfelf. 'Tis therefore a pure nuiifortune which 
muft be fufl^red by the abamdoned pare 



XLJV: 5^ But if this be the right of the bodjr 
with refped to the part» the part has alio, in like cir* 
cumftances, the fame right with refpeft to the body. 
Thus we cannot condemn a town, which, after hav- 
ing made the beft refiftance it could, choofes rather 
to furrender to the enemy, than be pillaged and ex* 
pofed to fire and fword. 

XLV. In a word, every one has a natural priau<» 
tive right to take care of his own prefervation by ail 
poffible means ; and 'tis principally for the better 
attainment of this end, that men have ratered into 
civil fociedes. If therefore the flate can no longer 
/ defend and protect the fubjefts, they are difengaged 
from the ties they were under before, and they refume 
their primitive right of taking care of themielves 
independently of the (lace, in the manner they 
think moil proper. Thus things are. equal on both 
fides, and the fentiment of Grotius^ who wants to 
dlablifh the contrary, and refufes the body of theitace, 
with refped to the part, the fame right which he 
grants the part with rdped to the body, cannot be 
maintained. 

XLVI. We (ball end this chapter with two re- 
marks. The firft is, that the maxim which fome po-^ 
liticians inculcate fo ftrongly, namely, that the goods 
appropriated to the crown are abfolutely unalienable, 
is not true, except on the terms, and agreeably to the 
principles we have here eftabliflied. What the fame 
politicians add, that an alienation, fucceeded by a 
peaceable poflcffion for the longeft courfe of years, 
does not hinder a future right to what bcloTiged to 

the 
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tKe crown^ and the refumpt'ion of ic by main Torce, 
on the firft occafion^ is altogether unreafonable. 

The ftrcond obfervatlon is, chat fince it is noE law- 
ful for a king, independent]/ of the will of the peo- 
ple or of their reprefcntativcs, to alienate the whole 
or any pare of his kingdom, it is not lawfijl for 
him to render it feudatory to feme other prince i for 
ttus: is evidently a kind of alienadon. 
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PART IV. 

hi wbicb art' sntfidnrd Ae if§erent rights of fo- 
vereignty with refpeB to foreign ftatei ; the right 
of war^ and every thing relating to it ; pub' 
lie treaties^ and the right of ambajfadors. 



C H A P. I. 

Ofiear in generaly ^dp'fi of the right of tbefo' 

vereignfiathis refitSl^ over his fubjeffs. 

I. jS Hatever has hitherto been laid of 

p the. effcnti^ parts of fovereignty, 
S properly and direftly regards the 
S mternal adminiftration of the ftate. 
% But as'the happinefs and profper- 
ity of a nation demands not only that order and 
peace Ihould be maint^ned at hotne, but alfo that 
the ftatc ihould be Iheltered from the infults of ene- 
mies abroad, and IhooM obtain all the advantages it 

can 






Politic LATf'. utt 

can From other nations ; we (half now proceed to ex- 
amine thefe parts of fovcreignty which direftfy rci 
gard the fafety and external advantages of the (late, 
and trcar of the moft effential qucftions which relate 
to this fubjeft.' 

H, To trace things from then* original, we muft 
firft obferve, that mankind being divided into fevcrai 
particular focieties called Jiates or nations^ and theilb 
diiFerent political bodies forming a kind of hckty 
among thcinfehres, they are alfo fubjetftcd to thofe 
primitive and general laws, which God has given to 
all mankind, and that they are conftquently obliged 
to praftife certain duties towards each other. 

in. 'Tis the fyftem or affemblage of tbcfe lawsrrintt * 
is properly called the law of nations : and thefe iireno 
more than the laws of nature, which men, confidered 
as members of human fociety, in general, ought to 
praftife towards each other; or, in other words, 
the law of nations is no more than the general law of 
fociability^ applied not to the individuals who cotit- 
pofe the fociety, but to men, confidered as fomrring 
different bodies called /^/^j or nations. 

IV. The natural date of nations, with refpeft to 
each other, is certainly that of fociety and peac?. 
Such is the natural and primitive ftate of one mat* 
with refpeft to every other man -, and whatever par- u 
ticular alteration mankind may have made in regard 
to their primitive ftate, they cannot, without violat- 
ing their duties, break in upon that ftate of peace and 
fociety, in which nature has placed them, and which, 

by 
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by her laws^ ihe has fo ftrongly recommended to 
them. 

V. Hence proceed fcveral maxims of the law of 
nations % for example, that all nations ought to look 
upon themfelves as naturally equal and independent 
of each other,, and to treat one another as fuch on 
all occafions. That they ought to do no harm to 
each other, but, on the contrary, repair that which 
they may have done. Hence alfo arifes their right 
of endeavouring to provide for their fafety and hap- 
pinefi, and of employing force and arms againft thofe 
who declare themfelves their enemies. Fidelity in 
treades and alliances, and the refpeA due to ambafia* 
dors, alfo arife from the fame principle. This is the 
idea we ought to iotm of the law. of nations in gc« 
neral. 

VI. We do not here propofe to enter minutely into 
all the political queftions which may occur con- 
cerning the law of nations ; we Ihall only examine . 
thefe three articles, which, being the > mod confider- 
able, include almod all the reft, I mean the right of 
foar^ that' of treaties and alliances^ and that of 
ambajfadors. 

VIL The fubjcft of the right of war being equally 
important and extenfivc, confequently merits to be 
treated with great exaftnefs. We have ahready gb- 
ferved, that it is a fundamental maxim of the law of 
nature and nations, that individuals and ftates ought 
to live in a ftatc of union and fociety, that they 
ought j)0t to hurt each other, nor occafion any mu- 
tual 
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tual damage ; on the cootrary, that they ought to 
exercife the duties of humanity to one another* 

VIII. When men praftife thefe duties, they arc 
faid to be in a ftate of peace. This ftate is cer- ; 
cainly the moO: agreeable to human nature, the 
mod capable of promoting its happinefs, and indeed 
that which the law of nature was given to men prin« 
cipally to eftablilh and preferve. 

IX. The oppofite ftate to this of union and 
peace, is what we call wary which, in the mod ge-* 
neral fenfe, is no more than the ftate of thofe who 
try to determine their differences by the ways of force^ 
confidered as fuch* I fay, this is the moft general 
fenfe, for, in a more limited fignification, cpmmon 
ufe has reftrained the word war to that carried on 
between fovereign powers *. 

X. Tho' a ftate of peace and mutual benevolence 
is certainly moft natural to man, and moft agreeable 
to the laws which he ought to follow, war is nevcr- 
thelefs permitted in certain circumftances, and is 
fometimes neceflary both for individuals and nations. 
This we have fufficiently fliewn in the fccond part of 
this work, by eftablifjiing the rights which nature 
gives to men for their own prefervation, and thexneans 
which they may lawfully employ for that purpofe. . 
All the principles of this kind, which we have efta- 
bliflied with refpedt to particulars, equally^ aad even' 
for ftronger reafons, are applicable to nations. 

* See afterwards, chap. 3. 

^ xr; 
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XI. Th6 law of God no fefs thjdini ^ ^ofe na2 
tion to take ca^-e of thrir prcfcrvarion, than it does 
private men. It is therefore juft that they fhould 
employ force againft thofe, who, declaring thfem- 
fclres their enemies, violate the law of fociability to- 
wards therti, rcftifc thetn thetr due, feek td deprii^tt 
tiicm of their adv^antagtt, and eVtn to defttoy them. 
It is therefore for the good of foCicty, . that pfeopht 
fhould be able effedhially to repfefk the mattc6 and 
efforts of thofe who fubvert the foundations of it ; 
<)therwife the human fpecies would become the 
'H&ms of robbery and licentioufheft : for the right 
tf making war is, properly fpeaking, the moft pow- 
^ul means of maintaining peace. 

XII. Hence it is certain that the f6verelgn, ift 
whofe hands the intercft of the ^ole foclety i^ lodged, 
has a right to make war ! but if it is fo, we mutt erf 
courfe give him a right of employing all the means 
neceflary for that purpofe. In a word, we muft give 
lum the power of levying troops, enlitting foldicrs, 
tod obliging them to perform thd moft dangerous 
dKities even at the peril of their lives. And thi j 
fa one branch of the right of life and death which 
manifeftly belongs to the fovereign. 

Xin. But as the ftrength and vaJour of troops de- 
pend, in a great meafure, on their being accuftomed t6 
military exercifes, the fovereign ought, even ift time^ 
of peace, to train the fubjefts up to thefe exercifes, 
that they may, when occafion calls, be more able td 
fuftain tbe^atigues of war, and perform the differ- 
ent duties of it. 

- XIV. 
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XIV* The obligation, undqr which fubjcds are 
in this refpedl, is fo rigorous and flrong, that, (Iri^lly 
fpeaking, no man can be exempted from taking up 
arms when occafion requires -, and the refufal of it ' 
would be a juft reafon not to tolerate fuchperfon^ 
any longer in the focicty. If in moft governments 
there are fome fubjeds exempted from military 
litary exercifes, this immunity is not a privilege that 
belongs to. them by right; it is only a toleration 
which has np force, but when there are troops enough 
befidcs for the defence of the commonwealth, and the 
perfons to whom it is granted follow fome other ufe- 
ful and necefliiry employment. Excepting this cafe, 
in time of need all the members of a (late ought tp 
take the field, and npne can be lawfully exempted. 

XV. In confequence of thcfe principles, military 
difcipUne ftiould be very rigorous ; the fmalleft neg- 
left, or the Icaft fault is often of the laft importance, 
and for that reafon may be fcverely puniftied. Other 
judges make fome allowance for the weakncfs of hu- 
man nature, or the violence of pafTions i but in a 
council of war, there is not fo much indulgence -, , 
death is often infli^ed on a foldier, whom the dread 
of that very evil has induced to quit his poll. 

XVL 'Tis therefore the duty of thofe who arc 
once enUfted, to maintain the poft where the general 
has placed them, and to fight bravely, even tho* 
they run a rifque of lofing their lives. To conquer 
or die, is the law of fuch engagements ; and *tis cer- 
tainly much better to lofe one's life glorioufly, t^ 
endeavouring to deftroy that of the enemy, than to 

Vol, IL Q^ die 
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die in a cowardly m^ncr: Efencc ibm^ judgment 
may be formed of what we ought to think of tbofe 
captains of flrips, who, by the orders of their fupc- 
rior, blow thcmfelvcs up into the air, rather than 
fall into the hands of the enemy. Suppofe the 
number of ftiips equal on both fides, if one of ow 
(hips is taken, the enemy will have two more -thaa 
we ; wlicreas- if one * of ours is funk they will Jiave 
but one more ; and if the veflel, which wants to 
take ours, finks with it, which often happens^ the 
forces will remain equal. 

XVIL As for the queftionj whether fubje&s are 
obliged to take up arms, and ferve in^n unjuft war, 
we muft judge of it by the principles we have already 
eftabli(hed at the end of the firfl: chapter of the 
third part, which treats of the kgijlative power. 

XVIII. Thefe are the obligations of fubjefts with 
refpedtto war and to the defence of the government ; 
l)ut this part of the fovereignty being of great import- 
ance, it requires the utmoft precaution in the fovc-- 
reign to exercife it in fuch a manner as may prove 
advantageous to the flatc. Wfe ftiall here point out 
the principal maxims of politics in this rcTpeft. 

XIX. Firft then it is evident, that the force of 
a ftate, with refpeft to war, confifts chiefly in the 
number of its inhabitants ; fovereigns therefore ought 
to neglefl: nothing that can either fuppoit or aug-. 
mcnt the number of them. 

^ XX. Among the other means, which may be 

• ufcd 
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ijifed for this purpofc, there arc three of gre^ effi- 
'cacy. The firft is, e^Gly to f-cceive all ftrangers of 
a good character, who want to fecrie a^iong us*, to 
let them tafte all the fweets of govcrnnaent ; and to 
make the.m Oiare the advantages of dvii liberty. 
Thus the ftate is filled with fubj^s^ who bring with 
chc^ the ar^s, commerce, ^nd riches; and among 
whod;i we may, in time of need, fiad a qopftderable 
number of good foldiers. 

XX|. Another thing, conducive to thefaipe end, 
is to favour and encourage marriages, which are tha 
pledges of the i]tate; and to nnake good l^ws for thi$ 
purpofe. The mildnefs of the government may, 
^moog Qthtr things, grea(;ly contribute to andine 
ihe fubj^ to marry. PeopJe loaded with taxes,, 
who CM k^^Yi by their labour, iind where- 
withal to ft^ply the wants of life ^ ^he pub- 
lic charges, ^rc Qot inclined to marry, left their chil« 
4ren (houtd ftarve fpr hunger. 

XXII. taJKy, another means, very proper for 
maintaining and augn[ienting the number of inhabit* 
ants, is .liberty of confcknce. Religion is one of the 
greateft 4dvaQi:ages of jn^ankind, and all men view 
it in .that light. Every thing which tends tp deprive 
them of this liberty, appears infupportable. They 
cannot eafily accuftom themfelves to a government 
which tyranm^es over them in this article. France ^^ 
S^in, and Holland prefent us with fenf^^lc proofs of 
the truth of ihtk obfcrvations. Perfecutjons have 
deprived the firft of agre^t part of her inhabitants ; by 
which ns^Ans flieh^s been con fidcraj^ly weakened. Th^: 

Q 2 fccond 
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fecond is almoft unpeopled ; tml this depopulation Is 
occafioned by the barbarous and tyrannical eftabtifli-^ 
ment called the Inquifititmj an eftablifhment equally 
•ffrontivc to God and pernicious to human focicty, 
and which has made a kind of delert of one of the 
fineft countries in Europe. The third, in confe* 
quence of an entire liberty of confciencc, which (be 
offers to all the world, is confiderably improved even 
tmidft wars and difafters. She has raifed herfelf, as it 
were, on the ruins of other nations, and enjoys a 
credit and profperity for which ihe is indebted to the 
number of her inhabitants, who have brought power, 
commerce and riches into her bofom. 

XXIII. The great number of the inhabitants of a 
country is therefore its principal ftrcngth. But, for this 
purpofe the inhabitants muft alfo be formed betimes 
to labour and virtue. Luxury, efieminacy, and 
plcafures, impair the body and enervate the mind* 
A prince therefore, who wants good troops, and 
dcfircs to put the military ftatc on a good footing, 
muft take great care of the education of youth, 
cftablifli a good difcipline, procure his fubjedb the 
means of forming themfeJves to bodily exercifes^ 
and prevent luxury and plcafures from rendering their 
manners effeminate, or weakening their courage, 

XXiy. Laftly, one of the moft efficacious means 
of having good troops, is to make them obferve the 
military order and difcipline with all poflible care and 
cxaftnefs ; to take particular care that the foldiers 
be pundually paid ; to fee that the (ick be properly 
looked after, and to furnifh them with the afliftancet 

\ they 
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they ftand in need of; laftly, to prefcrvc among them 
a knowledge of religion and of the duties it pre- 
fcribes, by procuring them the means of inftru6tion. 
Thefe are the principal maxims which good policy 
fuggefts to fovereigns, and by means of which they 
may rcafonably hope always to find 'good troops 
among their fubjefts, troops difpofed to fight bravely 
in defence of their country. 



MiMk 



CHAP. II. 

Of the caufes of war. 

I. T F war is fometimes lawful, and even neceflary, 
X as we have already fliewn ; this is to be undcr- 
ftood when it is undertaken only for juft reafon?, 
and on condition jthat he, who undertakes it, pro» 
pofes, by that means, tp obtain a folid and lafting 
peace. A war may therefore be either juft or un- 
juft, according to the caufe which has produced it. 

II. A war is juft if It is undertaken for juft rea- 
fons ; and unjuft if it is entered into without a caufe» 
or at leaft without a juft andfufiicient caufe. 

III.9T0 render the thing more plain, we may^ 
with Grotius^ diftinguifli between the juftifying rea- 
fons, and the motives of the war. The firft are thofc 
which render, or fcem to render, the war juft with 
reipe^l; to the enemy, fo that in taking up arma 
againft him we do not think we do him injuftice« 
The motives are the views of intereft which deter- 

0^3 mint 
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mine us to declare war. Thus in the war of Alex^ 
ander againft Darius^ the juftifying reafon of the 
former was, to revenge the injuries which the Greeks 
had received from the Perjians. The motives were* 
the ambition, vanity, and avafice of that Conquerour, 
who took up arms the more chearfully, as the expe- 
ditions of Xenophon and Ageftlaus made him conceive 
great hopes of an cafy fuccefs. The juftifying reafon 
of the fecond Funic war was, a difpute about the city 
of Saguntum. The motive was, an old grudge en- 
tertained by the Cartbaginisns agdintt: the Romans for •< 
the hard terms they were obliged to fubmit to when 
reduced 'to alow condition, and the encouragement 
given them by the good fuccefs of their arms in 
Spain. 

IV. In a war, in every refpeft innocent and per- 
feftly juft, the juftifying reafons muft not only be 
lawful, but alfo be blended with the motive -, that is^ 

. 16 fay, we muft never undertake a war but thro* the 
neceffity we are reduced to of defending ourfclves 
againft another's infults, of recovering what is our 
undoubted right, or of obtaining fatisfaftioh for a 
manifeft injury. 

V. Thus a war may be vicious or unjuft, with re- 
fpecft to.th6 caufes, four different ways. * 

l\ When we undertake it without any juftifying 
reafon, or fo tfiuch as an apparent motive of adVan^ 
tagc, hut only from a fierce and brutal fury, which 
delights in blood and flaughter. But it may be 
juftly doubted^ whether wc can find an example of 
fo barbirous a war. 

VI. 
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VI. a*. When we attack others onJy for our own 
intereft, without their having done us any injury ; . 
that is, whea we have no j'uftifying caufes : and 
tbefc wars atrc, with refpedt to the aggreflbf , down- . ' 
right robberies. 

VII. 3^ When we have Ibme naotives founded on. 
juftifying cairffe, Ixjt which have ftill only an .ap- 
parent equity, and when well examincd^^ are found 
at the bottom to ht unlawful. 

VIII. 4°, Laftly, we may fay that a war is alfo uti- 
j'uftj'When tho' we have good juftifying realbns, yet we 
undertake it from other motives, which have no re-» 
lation to the wrong received ; as for inftance, thro*^ 
vain glory, or the defire of extending our dominie 
ons, ^e. » . 

IX. Of thefe four forts of war, the undertaking- 
of which includes fomc injuftice, the third and laft 
are very common, for there are few nations fo bar- . 
barous as to take up arms without alledging fome 
fort of juftifying. reafons. It is not difficult to difco- 
ven the injuftice of the third ; as for the fourth^ 
tho' perhaps very common, it is not fo much unjuft 
in itfdf, as with refped to the -views and difpofition 
of him who undertakes it. But it is very difficult to 
convince him of it, the motives being generally im-* 
penetrable, or at Icaft moft princes uking great care 
to conceal them *• 

* Sec the explication of thcfe principles in Budeus\ Jarifprud. 
hiA- fpecinif ^. 28, ^c» 

0.4 X. ' 
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X. From the principles iicre cftabliflied we may 
conclude, that every juft war mull be made, either 
to defend ourfelves and properties againft tboie who 
endeavour to injure us by aflaulting our perfons, and 
by taking away or ruining our eftates ; or to con- 
ftrain others to yield up to us what they ought to 
do, when we have a perfed right to require ic 
of them ; or laftly, to obtain fatisfaftion for the da* 
mages we have injurioufly fuftained^ and to force 
thofe who did the injury to give fecurity for their 
future good behaviour. 

/ 

XL From hence we eaGly conceive what the 
caufes of war may be. But to illuftrate the fubje£): 
more, we (hall ^ve ibme examples (^ the principal 
unjuft caufes of war. 

i^ Thus for example^ to have a jurt reaibn for 
war. It is not fufficicnt that we are afraid of the 
growing power of a neighbour. All we can do, in 
thcfc circumftanccs, is innocently to try to obtain> 
rtal caution^ that he will attempt nothing againft us ; 
and to put ourfelves in a pofture of defence. But 
ads of hoftility are not permitted except when they 
are ncccflary, and they are never ncccflary fo long 
as we are not morally certain that the neighbour we 
dread his not only the power, but alfo the inclina- 
tion to attack us. We cannot, for inftance, juftly 
declare war againft a neighbour purely becaufe he 
orders citadels or fortifications to be built, which he 
may feme time or other employ againft us. 

XII. 2**. Neither does utility alone give the 
fame right as neceffity, npr is it fufficicnt to render 

a war 
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awarUwfuI. Thus, fpr exampje, we cannot Uvr- 
fuUy take up arms to make ourfelves mafters of a 
place which Ues conveniemly for us, and is proper 
to cover our frontiers. 

Xni. 3^ We muft fay the fame of the defire of 
changing our former fettlements, and of removing 
from marflies and deferts to a more fertile foil. 

4^ Nor is it lefs unjuft to invade the rights and 
liberty of a people under a pretext of their not being 
fo polifhed in their manners^ or of fuch quick uh- 
derftanding as ourfelves. It was therefore unjuft in 
the Greeks to treat the Barbarians as people who were 
naturally their enemies, on account of the diVerfity 
of their manners, and perhaps becaufe they did not 
appear to have fo much fenfe as themfclves. 

XIV. 5*. It would alfo be an unjuft war to take 
up arms agaanft a nation in order to bring them un-* 
der fubje£tion, upon pretence of its being their in« 
tereft to be governed by us. Though a thing may 
be advantageous to a perfon, yet tUs does not give 
us a right to colnpel him to fubmit to it. Whoever 
has the ufe of reafon ought to have the liberty of 
chooling what he thinks advantageous to himfelf. 

Xy. We muft alfo obfervc, that the duties which 
Jiationsought to pra£tife towards each other^ are not 
all equally obligatory^ and that their deficiency in this 
refpe£t does not always lay a foundation for a ju(t 
'war. Among nations as well as individuals, there 
are duties attended with a rigorous and perfcft 
obligatio#| the violation of which implies sn 
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injury praptrfy fi called ; and duties of an jinpcr- 
ftft obligation, which give to another only an im- 
ptrfaSt and Ws rigorous right. And as wc cannot, 
in a difpute between individuals, have recourfe t^^ 
judges, to recover what in this fecond manner is our 
due ; fo neither can we, in contefts between different 
powers, conftrain them by force of arms* 

XVI. We muft however except from this rule, 
the cafes of necefiity in which the imperfelt is changed 
into the perftSt right \ fo that, in thcfe cafes, the r&- 
ftifal of him, who will not give us our due, fur- 
nifhes us with a juft rcafon for a war. But every 
war, undertaken on account of the refufel of what a 
man is not obliged by the laws of humanity to grants 
is unjult. 

XVII. To apply thefe principles we fliall give 
JTome bicamples. The right of paffing over the lands 
of another is really founded on humanity, when wc 
delign to ufe that permiflion only on a lawful ^count ; 
as when people,* expelled their own^ country, want 
to fettle elfewhere ; or when, in the profecution of a 
joft war, it is neceffary to pafs thro* the territories 
of a neutral people, &^r. But this is only an 
office of humanity which is not due to another in vir- 
tue of a perfeft and rigorous right, and the rcfufal 
of which does not authorife a nation to challenge it in 
a forcible manner. 

XVIII. Grotius however, examining this queftion, 
pretends, *' that wc are not only obliged to grant a 
^' ' paffagc over our lands lo a fmall numbft- of m^n 

2 *' unarmed. 
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^ una[rm6cf, and from whom wc have conlequently* 
•* nothtng to fe^r J but moreover that we cannot re-' 
** Aift it to a lafge army, notwithftanding the juft 
^* ^pfehenfion we may have that this paffage will 
** do OS a confider«ble injury, which is likely to arife 
^ either from that army itfclf, or irom thofe sLg^mfk 
*' whom it marches : provided, continues he, I^ that 
** this paffage is aflced on a juft account. 2°. That 
*^ k is aflced before an attempt is made to pafs by 
•• force/' 

XIX. This atithor then pretends, that, in thefe 
circuttlftances, the refufal authorifes us to' have re- 
courfe to arms, and that we may lawfully procure by 
force, what we could not obtain by favour, even 
tho* the paffage may be had elfewhere by taking a 
larger circuit. He adds, ** That the fufpicion of 
*** danger from' the paffmg of a great number of 
•* armed men, is not a fufficient reafon to refufe it; 
^* becaufe good precautions may be taken againft it. 
** Nor is a fear of provoking that prince, againft 

whom the other marches his army, a fufficient 
reafon for refufing him paffage, if the latter has a 
" juft reafon for undertaking the war/* 

XX. Gr otitis founds his opinion on this reafon, 
that the eftabliftimeilt of property was originally made 
with the tacit refervation of the right of ufing the pro- 
perty of another in time of need, as far as it can bef 

done without injuring the owner. 

» 

* XXL- But I cannot embrace the opinion of this 
celebrated writer, for, l^ whatever may be laid, it 
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is certain that the right of paffii^ thro' the territoiiei 
/ of another is not a perfeft right, the execution q£ 
which can be rigoroufly demamkd. If a prU 
vate perfon is not obliged .to fuSer another to pa& 
thro' his ground « much leis is a nation obliged tO 
grant a pafTage to a foreign army, without any com* 
pad or conceiTion intervening. 

XXII. 2^ The great inconveniences which ma7 
Fbllow fuch a permifllon, authorife this refufil. 
By granting fuch t palTage we run a rifque of 
making our own country the feat of war. Befides^ 
if they, to whom we grant the p^flage, are re- 
pulfed and vanquifhed, let the reafons they had for 
making war be ever fo juft, yet will not the enemy 
revenge himfelf upon us who did not hinder thofe 
troops from invading him ? But farther, fuppofe 
that we Uve in friendfhip with both the princes who 
are at war , we cannot favour one to the prejudice of the 
other, without giving this other a fufficient reafon to. 
look upon us as enemies, and as defe£l:ive in that part of 
our duty which we owe to our neighbours. It would 
be in vain, on this occafion, to diftinguifli between 
a juft and an unjuft war, pretending that the latter 
gives a right of refufing the paflage, but that the 
former obliges us to grant it. This diftin&ion does 
not remove the difficulty j for befxdes that it is not 
always eafy to decide whether a war is juft or unjuft, 
it is a piece of rafhnefs to thruft in our arbitration 
between two armed parties, and to intermeddle with 
their differences. ^ , 

XXIII, 3^ But is there noting to fear from the 

2 troops 
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troops to whom the pafli^e is granted ? The abeti 
tors of the coatrary opinion agree there is, for which 
reafon they allow that many precautions ought to be 
obfcrved. But whatever precautions we may take; 
none of them can fecure us againft"all events ; and 
fome evils and loflcs are irreparable. Men riitft ari, 
always m arms are eafily tempted to abufe ihem; 
and to commit outrages, clpecially if they are nu- 
xnerous, and find an opportunity of making a confi* 
derable booty. How often have we feen foreign zr^ 
mics ravage and appropriate to themfelves the eftatcs 
of a people who have called them to their affiftancc ? 
Nor have the moft folemn treaties and oaths becti 
able to deter them from this black perfidioufnefs * ? 
What thien may we cxpcft from thofe who are under 
AO fuch drift engagements ? 

XXrV. 4®. Another obfcrvation we may make, 
which is of great ufe in politics, that almoft all ftates 
have this in common, that the further men advance 
into the heart of a country, they find it more weak 
and unarmed. The Carthaginians, otherwife invinci- 
ble, were vanquilhed near Carthage by Agathodes 
and Scipio. Hannibal faid the Romans could not be 
conquered except \n Italy. *Tis therefore dangerous 
to lay open thefe fecrets to a multitude of ftrangers, 
who, having arms at hand, may take advantage of 
•ur v^Teaknefsi and make us repent our imprudence. 

XXV. 5^ To this we muft add, that in every ftate 
there ai-e almoft always mutinous and turbulent fpirits, 
who are ready to ftir up ftrangers either againft their 

♦ Sec Tuft. Ub. IV. cap 4 & ». and Liv. lib. VII. cap- 3*. 
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fUlCsW-dtizens^ 5.^*^ ^^P'gn^ or t^r nelghbourf > 
,'^ht^ /«afons foffidencly prove, that all tct^ prc-t 
cautioiiLS which can be ukiea catmot fecure us from 
danger. ^ . • , . . 

6*. Laiyy, wcjoaj add the c^agiple of a great 
li^n^ oationi , w^o have been very HI requited jfor 
ifjjUflgibrejgf^tJoqps.pafs thro' their country, 

*■ • • 

. .S^VLWcpJ^lifinift the examination of this 
quei)tiQ(Q by making two r^mar|^$. The lirft is^ t^* 
*m evident fnom ^ whole ^f .wh^ has beei» laid, 
tiutxhis is a opatfpr of prudence ^ wd thaf dK>* wo 
fi:e Mot obliged to grant ar,paffage to foreign tro^^ 
mi the fafeft way^ is to refufc it^ yet when we ai?c 
not ftroi^ enough to refift the violence of thofe wbi> 
want to pafs at any rate, and by r^5ft^ig i^i^ 
muft involve ourfelves in a troublefome war, we 
otfght certainly to grant a paflage ; and the neceffity ' 
to which we are reduced, is a fiifiicieht juilificatiofi 
to the prince whofe territories thofe troops arc going 
to invade. 

. XXVIL My fecond renurk is^ that if we fuippofe 
on the. one hand, that the war -which the prince, whq 
demands a paffage thro' our country, makcs^ is juft 
and neceffary, and on the other, that we have nothing 
ix> fear either from him that is to pafs, or him againft 
whom he marches 5 we are then indifpepfibly Qbligq4 
to grant a paflage. For if the law of nature obliges 
every one to aflift thofe whom he fees manifeftly cp- 
prefled, when he can do it without danger an4 
with hopes of fuccefs, much lefs ought he to be j* 
hindrance to fuch as undertake th^ir own defence^- 

' xxvm. 
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XXVIIL By following:, the' principles Ifflwr Jfta- 
bliftied, we may judge of the tight of ttan^ortiog 
merchandizes thro' the territories of aqother. TWs 
is aflfo-only an innperfeft right, and a duty of bur 
inanity, which obliges us to graiat it to ptters) 
the obligation is not rigorous^ md the nefufal caootot 
be a jirfl rcafon fbrwar. .. . /: 

XXIX. Truly fpeakiog, the kws4)f humanity mi^r 
penfibly oblige us to grant a padage ito iiioh fotqijgii 
commodities as are abfolutcly neceflary for life, which 
our neighbours cannot procure by themfclves, andwith 
nvhich we cannot furniik them. But, >^ccepc in tbiB 
cafe, we may have good reafons for hindering foreigs 
commo4itiesfrom pafTing thro' our country to beicar*- 
ried farther. Too great a refort of Grangers ib fome- 
times ^dang^rous to a ftate ; and befides, whyi&ould 
Dot a Ibvereign procure to bis own fubje&s thatprofit, 
which wopld otherwife be made Jdy foreigners^ hf 
means of the paflage granted them ? 

XXX. It is not however contrary to humanity to 
require toll or cu^om for foreign commodities to 
which a paSage is granted. This b a jufl: reimbujjfe- 
went for the expences the fovereign is obliged to oc 
^ inrepairing the high roads, bridges, harbours, &f ^« 

XXXI. We muft reafon in the fame manner in 
regard to comnjercc in - gen«-al . between diflferent 
ftves. I fay the Xame of the right of being Supplied 
with wives by our neighbouPS ; a refufal on their 
fide, tho' there be great plenty of women among 
them, authorize us to declare war. 

xxxir. 
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XXXII. Wc^ (hall here fubjoin fomcthing con- 
cerning wars undertaken on account of religion* The 
law of nature, which permits a man to defend his life*,- 
his fubflance, and all the other advantages ^hich he 
tojoyS) againft the attacks of an unjufl: aggreilbr, 
certainly grants him the liberty alfo of defending him- 
felf againft thofe who would, as it were, by force, 
deprive him of his religion, by hindering him to pro«^ 
fefs that which he thinks the beft, or, by conftrain- 
ong him to embrace that which he thinks to be falfe* 

XXXIII. In a word, religion is one of the greateft 
•bleflings man can enjoy, and includes his moft effen- 
tial interefts. Whoever oppofes him in this refpeft, 
declares himfelf his enemy ; and confequently he may 
juftly ufe forcible methods to repel. the injury, and 
to fecure himfelf againft the evil intended him. It 
is therefore lawful, and even juft, to take up arms, 
when we are attacked for the caufe of religion. 

XXXrV. But tho' we arc allowed to defend our- 
felves in the caufe of religion, yet we are not per- 
mitted to make war in order to propagate that which 
iR^ profefs, and to conftrain thofe who have fome 
principle or pradice different from ours. The one is a 
neceflary confequence of the other. It is not lawful to 
attack him who has a right to defend himfelf. If 
the defenfive war is juft, the oflFenfive muft oeeds be 
criminal. The very nature of religtpn does not per- 
mit that violent means (hould be ufed for its propa- 
gation i^ it confifts in the internal fenttments of the 
mind. The right of hiankind, in regard to the pro- 
pagation of religion, is to inform and inftruft thofe 

whQ 
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who are in an error, and to ufe the foft 4nd gentle 
ixiethods of perfuafion. Men mult be perfuaded, 
und not compelled. To aft othetwife, is to commit 
a robbery on them ; a robbery 'fo much the more 
criminal, as thofe who commit it endeavour to autho- 
rifc it by the moft facred pretext. There is therefore 
iiolefs fally, than impiety, in fuch a conduft, 

XXXV. In particular, nothing is more contrary 
to the fpirit of Chriftianity, , than to employ the 
force of arms for its propagation, Jefus Ghrift, our 
divine mafter, taught men, but ufed no violence 
againft them. The apoiUes followed his example ; 
add the enumerations which St. Paul makes of 
the arms which he employed for the converfion 
of mankind, is a beautiful lefTon to Chriftians ^. 

XXXVI. So far is a'^fimple difference of opini- 
on, in matters of religiom, from being a juft reafon 
for purfuing, by force of arms, or difturbing in the 
leaft, thofe whom we> think in an error -, that, on 
the contrary, fuch as aft in this manner, furnifli 
others with a juft. reafon of making war againft 
them, and of defending thofe whom they unjuftly 
opprefs. Upon which occafion the following quefti- 
on occurs : Wbtthtr protejtant princes thay not^ with 
a go$d confcienay enter into a confederacy to dejiroy 
the Inquijitiimy and oblige the powers^ naho fuffer it 
in their dominions, ta difarm that cabal^ under which 
Cbrifiianity has fo long groaned^ and which ^ under a 
falfe pretence to zeal and piety, exercijes a tyranny 
psqfi horrible ih itfelf^ and mojt contrary to human , 

• 2 Corinth, chap. vi. ver. a, &c. and chap. x. ver. 4. 
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nature ? Be that as it may, it is at Icaft certain, that never 
would arty hero' have fubdued monfters more furious 
anddeftru6tivc to mankind, than he who could accom- 
plifh the defign of purging the earth of /thefe wicked 
men, who fo impudently and cruelly abufe the fpe- 
cious (hew of religion, only to procure wherewith to 
live in luxury and idlenefs, and to make both princes 
and fubjeftS dependent on them, 

XXXVII. Thefe are the principal remarks which' 
occur on the caufes of war,. To which let us here 
add> that as we ought not to make war, which 
of itfclf is a very great evil, but to obtain a folid 
peace, it is abfolutely neceffary to confult the rules 
of prudence before we undertake it, however juft it 
may otherwife appear. We mud, above all things, 
exaftly weigh the good or evil, whicK we may bring 
upon ourfelves by it : For if in making war, there is 
realbn to fear that we fhall draw greater evils on 
ourfelves, or thofe that belong to us, than the good 
we can propofe from it ; it is better to put up with 
the injury, than to expofe ourfelves to more con- 
fiderable evils, than that for which we feek redrds 
hy arms. 

XXXVIII. In the circumftances.here mention- 
ed we may lawfully make war, not only upon 
our account, but alfo for others ; provided- that he, 
in whofe favour we engage, has juft reafon to take 
Aip arms, and that we are likewife under fome particu- 
jar tie or obligation to him, which authorifes us to 

• treat as enemies thofe who have done us no injury. 

XXXIX. 
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XXXIX, Now among thofe, whom we may and 
ought to defend, we muft give the firft place to 
fuch as depend on the defender, that is, to the fub- 
jefts of the ftate ; for *tis principally wkh this view 
of protection that men, before independent, incor- 
porated themfelves into civil fociety. Thus the 
Gibeonites having fubmitted themfelves to the go- 
vernment of the Ifraelites ; the latter took up arm^ 
on their account, under the command oi Jojhua. 
The Romans alfo proceeded in the fame manner. 
But fovereigns in thefe cafes ought to obferve the 
maxim we have eftabUlhed in feSt. 37. They ought 
to beware in taking' up arms for fome of their fubjefts, 
not to bring a greater inconveniency on the body of the 
ftate. The duty of the fovercign regards firft and prin* 
cipally the intereft of the whole, rather than that of 
a part ; and the greater the part is, the nearer it ap- 
proaches to the whole. 

XL. 2^ Next to fubjefts come our allies, whom 
we are exprefsly engaged by treaty to affift in time 
of need ; and this, whether they have put themfelves 
entirely under our protedion, and fo depend upon 
it; or whether ailiftance be agreed upon for mutual 
help and fecurity. 

XLI. But the war muft be juftly undertaken by 
our ally ; for we cannot innocently engage to help 
any one in a war, which is manifeftly unjuft. Let 
us add here, that we may, even without prejudice 
to the treaty, defend our own fubjefts preferably 
to our allies, when there is no poffibility of affifting 
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them both at the fame time ; for the engagements 
of a government to its (ubjcfts always fuperfede 
thofe into which it enters with ftrangers. 

XLII. As for what Grotius fays, that we are not 
•bilged to alTift an ally, when there is no hope of 
fuccefs ; it is to be underilood in this manner. If 
wc. evidently, fee that our united forces are not fuffi- 
eient to oppofe the enemy, and that our ally^ tho* 
able to treat with him on tolerable terms, is yet 
obilinately bent to expofe hin)felf tQ certain rqin \ 
we are not obliged, by the treaty of alHance, to^ 
join with him in ib extravagant and defperate an 
attempt. But then it is alfo to be confidered^ that ' 
alliances would become ufelefs, if, in virtue of 
^is union, we were not obliged to expofe ourfelvts 
to fome danger, or to fuftain ibme lofs in the de- 
fence of an ally* 

XLIII. Here it may be enquired ; when feveral 
of our allies want afliftance, which ought to be 
helped firft, and preferably to the reft ? Grotius an- 
fwers, that when two allies unjuftly make war upon 
each other, we ought to help neither of them 5 but 
if the caufe of one ally is juft, we muft not only 
aflift him againft ftrangers, but alfo againft another 
of our allies, unlcfs there is fome particular article • 
in a treaty, which does not permit us to defend the 
former againft the latter, even tho* the latter 
has committed the injury. And^ in fine, that. if fe- 
veral of our allies enter into a league againft a com- 
• mon foe, or make war feparately againft parti- 
cular enemies, we muft affift them all equally, 

and 
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and according to treaties ; but when ther^ is no 
poffibility of affifting them all at once^ we muft 
give the preference to the oldefc ally, 

XLIV, ' 3"*. Friends, or thofe with whom we ^e 
united by particular ties of kindnefs and afFedipn, 
hold the third rank. For tho* we have not pro- 
mifed them a Certain affiftancc, determined by a 
forriial treaty; yet the nature of friendfliip itfelf 
lays, a mutual engagement on friends to help each 
other, as far as the ftrifter obligations "they are un- 
der will permit ; and the concern for each other's 
fefety ought to be much ftronger, than that which i$ 
demanded by the fimplc conneftion of humanity. 

XLV. I fay that we may take up arms for o^^ 
friends, who are engaged in a juft war; for we 
are not under a ftridt obligation to alTift them : and 
this condition ought to be underftood, if ^e can 
do it eafily, and without any great inconvenicncy- 
toourfelves* 

* 

XLVI. 4*. In fine, we may affirm that the fii^Ic 
relation, in which all mankind ftand to each other, 
in confequehce of their common nature and fociety, 
and which forms the moft extenfive connexion, is 
fuflicient to authorife us in affifting thofe who are 
unjuftly oppreflfed ; at leaft if the injuftice is confi- 
derablc, and manifeft, and the party injured calls 
us to his affiftancc ; fo that we aft rather in his 
name, than in our own. But even Jiere we muft 
make this remark, which is, that we have a right' 
' to fuccour the dijircffcd purely from humanity, but 
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that we are not under a drift obligation of doing it. 
*Ti8 a duty of an impcrfcft obligation, and which 
binds us only fo far as we can pra6Kfe it, without 
bringing a confiderableinconvenicncy upon ourfelves; 
for all circumftances being equal, wc may, and even 
ought to prefer our oWn prefervation to that of an- 
other. 

XLVII/ It is another queftion, whether we can 
undertake a war in defence of the fubjefts of a fo- 
reign prince, s^ainft his invafions and oppreffions, 
merely from the principle of humanity ? I anfwer, 
that this is permitted only in cafes where the tyranny 
is rifcn to fuch a height, that the fubjedls themfelves 
may lawfully take up arms, to fhake off the yoke 
of the tyrant, according to the principles already 
Jaid down. 

XLVIII. 'Tis true, that fince the cftablifliment 
of civil focieties, the fovereign has acquired a pecu- 
liar right over his fubjc6ts ; in virtue of which he 
can puniih them, without any other power having 
any bufinefs to interfere. But 'tis no lefs certain, 
that this right has its bounds, and that it cannot be 
lawfully exercifed, except when the fubjedb are 
really culpable, or at lead when their innocence is 
dubious. Then the prefumption ought to be in fa- 
vour of the fovereign, and a foreign power has no 
right to intermeddle with what paffes in another 
flatc; ' 

XLIX* But if the tyranny is arrived at its greateft 
height, if the oppreffion is m^nifedj as when a 
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yBuJiriSj or Phalar is opprefs their fubjefts in fo cruel 
a manner, as muft be condemned by every reafonable 
man living ; we cannot refufe the fubjeds, thus op- 
prefled, the proteftion of the laws of human fociety, 
Evqry man, asfuch, has a right to claim the affiftanceof . 
other men when he is really in neceflity 5 and every one 
is obliged to give it him, when he can, by the laws of 
humanity. Now. *tis certain, that we neither do, nor' 
can renounce thefe laws, by entering into fociety,which 
could never have been eftablilhed to the prejudice of 
the laws of humanity : tho' we may be juftly fuppofed 
to have engaged, not to implore a foreign aid for flight 
injuries, or even for great ones, which afFedl only a 
few pcrfons. 

' But when all the fubjefts, or a confiderable part 
of them, groan under the oppreiTion of a tyrant, the 
fubjedts, on the one hand, re-enter into all the rights 
of natural liberty, which authorifes them to feek 
affiftance wherever they can find it ; and, on the 
other hand, thofe who are in a condition of giving ' 
It them, without any confiderable damage to them- 
felves, not only may, but ought to do all they can 
to deliver the opprefled ; for this fingle reafon, that 
they are men, and members of human fociei;y, of 
which civil focieties are parts, 

L. It appears indeed, from antient and modern 
hiftory, that the dcfire of invading the flates of others 
is often covered by fimilar pretexts -, but the bad ufe 
which men make of a thing, does not always hinder 
it from being juft in itfelf. Pirates fail on the feas, 
and rollers wear fwords, as welt as others, 
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CHAP. III. 

Of the different kinds of war: 

L T3 E S I D E S the dift indipn abovemcfttion^ of 

JQ3 ^^ ^^^'^ J^^ ^^ uiyuft, there arc fcveral 
others, which ic is proper to conGder here. And; 
firft, war is diftingui(hed into offenfive and defenfiv^ 

II. Defeni^ve wars are thofe undertaken for the 
defence of oqr perfons, or the prefer vation of our 
properties. Offenfive wars arc thofe which are made ta 
conftrain others to give us our due, in virtue of a 
perfc<5t right we have to ^xaft it of them ; or to ob- 
tain facisfadion for damage unjuftly dcme us, and, 
to force them to give caution for the futyre. 

ni. 1®. We muft therefore t^e care not to co»^ 
V foifnd this with the former diftinAion i a$ if every 
dcfenlive war was juft, and, on thc^ contrary, every 
offenfive war unjuft. *Tis now-a-dayi the cufton^ 
to excufe the moft unjuft wars, by faying they arc 
purely defenfive. Some people t-hink that all un- 
juft wars ought to be called offenfive^ which is not 
true ; for if there are offenfive wars which are juft, 
as there is no doubt of it, there are alfb defenfive 
wars which are unjuft ; as when we defend Qurfelvcs 

a^^inft a prince who has reafon to attack us. 

J- 

. IV. z"". Neither arc we to believe, that he wJia 
firft injures another, begins by that an offenfive war,, 
and that the other, who den^ands fatisfadion for .the 
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injury received, i$ always upon the defenfiw. There 
are a great many unjuft a&s which may kindle a 
War, and which however are not the war ; as the iU 
treatment of a prince's amba0adour, the plundering 
of his fubjefts, C^c.^ If therefore we take up arm^ 
to revenge fcich an unjuft aAj we commence an 
offenfive, but a juft war ; and the prince who has 
done the injury, and will not give iatisfa^lion, makes 
a dcfenfive, but an unjuft war. An offenfive war 
is therefore unjuft only, when it is undertaken wkh* 
out a lawful caufe ; and then the defenfive war, 
which on other occafions might be unjuft, becomes 

V. We muft therefore affirm, in general, that the 
firft who takes up arms, whether juftly or unjufdyi^ 
cOimmences an oftenfive war ; and he who oppofi^a 
him., whether with ^or without a reafon, begins a 
defetnGye war. Thofe who look upon the word of* 
fcf^ve war to be an odious term, as always imply-* 
ing Ibmetfaing wvuft \ and, whO| on the contrary, 
confider a dcfenfive war a;^ iqljeparable fr^om e* 
quity, confound ideas,, and perplex a thing, whtcU 
of itfclf feems to be fufHciently clear. It i& with 
princes as with private persons. The plaintiff who 
commences a fuit at law, is fometimes tn the wrong, 
and fometimes in the right. 'Tis the fame wUk thd 
d^ndant. It Lsi wrong to refufe to p^ a fum wkkhr 
is ju^ly due; ; and it is right ta forbear p^yuig whait 
we do not owe* 

VL In. the, third place, GreMus diftinguWiea wfac 
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that which is made on both fides by . the authority 
of the civil power : Private war ^ that which is made 
between private perfons, without any public autho- 
rity : and, laftly, mix'd wary that which, on one 
fide, is carried on by public authority, and, on the 
other, by mere private perfons* 

Vn. We may obferve concerning this divifion, 
that if we take the word war in the moft general 
and extenfive fenfe, ^nd underlland by it all taking 
' up arms with a mew to decide a quarreU in contradi- 
ftinftion to the way of deciding a diflference by re- 
courfe to a common judge, then this diftinftion 
may be admitted ; but cuftom feems to explode it, * 
and has reftrained the fignification of the word war 
to that carried on between fovereign powers. In a 
civil fociety, private perfons have not a, right to 
make war; and as for the ftate' of nature, we have 
already treated of the right which men have in that 
ftate to defend and preferve their perfons and proper- 
ties \ fo that as we are here treating only of the right 
of fovereigns, with regard to each other, 'tis properly 
public, and not private war, that falls under our 
prefent enquiry. 

VIII. 4*. War is alfo diftinguilhed into [oUmn ac" 
iording to the laws of nations^ and not fokmn. To 
render a war folemn, two things are requifite ; the 
firft, that it be made by the authority of the' fove- 
reign ; the fecond, that it be accompanied .with cer- 
tain formalities^ as a formal declaration, &r. but of 
this we fhall treat more fially in its pVoper place. 
War not folemn, is that which is made cither with- 

3 ^^^ 
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out a formal declaration, or againft mere private 
perfons^ Wc (hall here only hint at this divifion, 
referring a more particular examination of it, and. 
an enquiry into its effefts, till we come to treat of 
the formalities which ufually precede war. 

IX, But a queftion is moved, relating to this 
fubjcft, which is, whetfi^r a magiftrate, properly fo 
called, and as fuch, has a power of making war of 
his own accord ? Grotius anfwers, that judging in- 
dependently of the civil laws, every magiftrate icems 
to have as much right, in cafe of refiftance, to 
take up arms in order to exercife his jurifdidion, 
and to fee his commands executed, as to defend the 
people intrufted to his care. Puffendorf^ on the con- 
trary, takes the negative, and criticifes on the opi« 
nion of Grotius. 

X. But *tis eafy to reconcile thefe two authors, the 
difpute between them being merely about words« 
Grotius fixes a more vague and general idea to the 
term war * : according to him, therefore, when a fub- 
ordinate magiftrate takes up arms to maintain his 
authority, and to reduce thofe to reafon who refufe to 
fubmit to him, he is fuppofed to a6t with the appro.^ 
bacidn of the fovereign ; who^ by entrufting him. 
with a ftiare in the government of the ftate, has at 
the fame time invefted him with the powct neceflary 
to exercife it. And thus* the queftion is only, whe- 
ther every magiftrate, as fuch, has need on this oc- 
cafion of an exprefs order from the fovereign ; (b 
that the conftitution of civil focieties in general re* 

t Sec above, Seft. VII. 

quire 



i52 7y&^ Principles 2f 

quire it, independently of the civil laws of each par-* 
ticular date. 

XI. Now I zikf if a magiftrate can have recourle 
to arms for the redudion of one perlbn, of two, 
ten, or twenty, who cither refufe to obey him, or 
attempt to hinder the exerdie of his jurtfdidbn, 
why may he nor ufe the fame means againft fifty^ a 
hundred, a tboufand ? (^c. The greater the num* 
ber is, the more he will have occafion for force to 
overcome their reliftance. Now this is what Grotius 
includes under the term war. 

XII. Puffendarf agrees to all this in the main ; 
but he pretends that this coercive power, which be- 
longs to a /nagiftrate over difobedieAt fubjeds, is 
not a right of war 5 war feeming to be intirely be- 
tween equals, or at lead fuck as pretend to be fo. 
The idea of Puffeni^rp^ is certainly more regular, 
and agreeable to cuftom ; but 'tis evident, that the 
diHerence between him and Grotius con&fts only in 
the greater or fmaller extent which each of then> 
gives to the word war. 

XIII. If it be obj^ded, that it is dangerous to 
.leave Qy much power to a fubordinate ma^ftrate ^ 
this n>ay be true : but then it proves oaly that le- 
giflators aft wifely, in fctting bounds to the power 
of the magiftrate, in order to reftrain that, which 
otherwife might be a ueceffary confequence of the 
very defign for which the magiftrate is efta- 
bliflicd. , 

XIV. 
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XI V^ But to judge of the power of the raagiftrates, 
or of generals and leaders, in rcfpeft to war, properly 
{o called, and which is carried on againft a foreign 
enemy, we need only to attend to the extent of 
their commiffions ; for it is evident that they cannot 
lawfully undertake any aft of hoftility of their own 
head, and without a formal order of the foveretgn, 
at leaft rcafonably prefumed, in confequence of the 
circumftances which they are under. 

XV. Thus, for example, a general fent upon an 
expedition with an unlimited authority, may a6t 
againfl: the enemy ofFehfively, as well as defenfively, 
and in fuch a manner as he fhall judge nioft advan^ 
tageous ; but he can neither levy any new war, nor 
make peace of his own head. But if his power is 
limited, he ought never to pafs the bounds prc- 
fcribed to him, unlefs he is unavoidably reduced to 
it by the neceflity of felf-defencc ; for whatever he 
does in that cafe, is fuppofed to be with the con- 
fent and approbation of the fovcreign. Thus, if an 
admiral has orders to be upon the defenfive, he may, 
notwithftanding fuch a confinement, break in upon 
the enemy's fleet, and Cnk and burn as many of their 
fliips as he can, if they come, to attack him : all 
that he is forbidden, is to challenge the enemy firft. 

XVI. In general, the governors* of p;'ovinccs and 
Cities, if they have troops under their command, 
may by their own authority defend thcmfelves againfc 
an enemy who attacks them-, but they ought not to 
carry the^war into a foreign country, without an ex- 
prefs order from their fovereign. 

- XVII. 
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XVII. 'Twas^ in virtue of this privilege, artfing 
from ncccflity, that Lucius Pinarius*^ governour of 
Enna in Sicily for the Romans^ upon certain infor- 
mation that the inhabitants defigned to revolt to the 

* ' Carthaginians^ put them all to the fword, and thus 
preferved the place* But, except in fuch a cafe of 
necelfity, the inhabitants of a town have no right to 
take up arms, to obtain /atisfadion for thofe injuries 
which the prince neglcds to revenge, 

XVIII. A mere prefumptibn of the will of the 
fovereign, would not even be. fufficient to excufe a * 
governour, or any other officer, who fhould under- 
take a war, except in a cafe, of necellity, without 
cither a general or particular order. For 'tis not 
iufficient to know what part the fovereign wpuld 
probably a(^, if he were confulted, in fuch a par* 
ticular pofture of affairs \ but it fhould rather be 
confidered in general, what it is probable a prince 
would defire fhould be done without confulting him^ 
when the matter will allbw time, and when the af* 
f^r is dubious. Now certainly fovereigns will never 
confent that their miniflers fhould, whenever they 
think proper, undertake, without their orders, a 
thing of fuch importance as an ofFenfive war, which 

is the proper fubjcft of the prefent inquiry. 

XIX. In thefe circumflances, whatever part the 
fovereign would have thought proper to a£t, if he 
had been confulted \ and whatever fuccefs the war, 
undertaken without his orders, may have had ; it is 
left to the fovereign whether he will ratify 3^ or con- 

* Livy, libuJ^XI. cap. i8* 

' demn 



Politic Law. 255 

demn the a<5lion of his minifter. If he ratifies itf 
this approbation renders the war folemn, by refleA- 
ing back, as it were, an authority upon it, fo that 
it obliges the whole commonwealth. * But if the fo- 
vereign condemn the aftion of the gdvernoul-, the 
Jioftilities committed by the latter ought to pafs for 
a fort of robbery, the fault of which by no means af* 
fedls the ftate, provided the governour is delivered 
up, or punilhed according to the laws of the coun* ' 
try^ and proper fatisfaftion be made for the damages 
fuftainedl 

XX. We may here further obferve, that in civil 
focieties, when a particular member has done an in- 
jury to a ftranger, the governour of the common- 
wealth is fometimes refponfible for it, fo that, war 
may be declared againft him on that accounti , But 
to ground this kind of imputation, we mud necefla- 
rily fuppofe one of thefe two things, fuffcrance, or 
reception, viz. either that the foveretgn has fuffercd 
this harm to be done to the ftranger, or that he af- 
forded a retreat to the criminal. 

XXL In the firft cafe it muft be laid down as a 
maxim, that a fovereign, who knowing the crimes of 
his fubjcfts, as for example, that they pradtife pi- 
racy on ftrangers ; and being alfo able and obliged 
to hinder it, does not hinder it> renders himfclf cri- 
minal, becauie he has confented to the bad adion, 
the commillion of which he has permitted, and con-» 
fequently furniflied a juit reafon of war. 

XXir. The two conditions abovementioned, I 

mean 



t^S ^Principles' 

ifieAfi the knowledge and fufftf ance of the foveft%il«^ 
are abfolutely neceflkf, the one not bdng fufficient 
withMt the otber^ to communkate any (hare in. die 
guik. Now 't^s prefumed) that a fovereign knows 
what his fubjcSEs openly and frequently commit ^ 
ind as to his power of hindering the eyil^ this fike^ 
wife is l^ays prefumed, uhlefe the want of it be 
tldtfly proved. 

m 

XXm. The other way, in wUch a fover^gn ren- 
ders himfelf guUty of the crime of another, is by 
allomng a retreat and admittance to the criminal^ 
and faeeniAg him from pumfliment. Pitffendorf 
pretends, that if we are c^liged to deliver up a 
crinunal who takes ihelt^ among us, it is radier in 
virtue (rf* feme trtaty On this head, than in tooS^ 
quence of a common and indilpeniable obligadon. 

XXIV. But Pufeniorf^ I think, has, without fuf*^ 
fident reafons, abandoned the opinion of <jf^tins^ 
whkh feems to. be better founded. The priKipks 
of the latter, in regard to the prefent qi^ftioil, may 
be reduced to thefe following. 

t°. Snce the eftabiifhment rf civil focietics, the 
right 6f puniihing ofit^nc^s againft huitiafi foctety, 
which every particular p^rfon, if not chai^eaWe him* 
fclf with any fuch erime, had in the ftace of naCuffii 
has been transferred to the refpedlive fovereigtis, fo 
chat they alone have the {^i vil<^e of puilt&i^» as 
they think proper, thofe faults of th#lr fafejtiaa, 
which properly intereft ih^ CommonWdakh. 

XXV. But this right of pimiftiing totfences i^aJnft 
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buthah fociety, is not fo cxclufively theirs, but. that 
either public bodies^ or theik- governours, h^Ve 2C • 
right to' procure the punifhment of them in the 
fame manner, as the laws of a particular ftate allow 
every one ^n aftion for a certain crime. 

XXVI. 3®. And much more have they this rights 
with refpedt to crimes, by which they are diredly 
offended, and with regard to which they have a pef- 
fc6t right of punifliing, for the fupporr of their ho- 
nour and fafety. In thcfe circumftances, therefore, 
the ftate, or the governour of the (late, where the 
Criminal retires, ought not to ob(lru6t the right whigh 
belongs to thp other power. 

XXVIL 4*^. Now as one prince does ftot generally 
permit another to fend armed men into his territories, 
upon the fcore of exading punilhment, (for this 
would indeed be accompanied with terrible inconve- 
niences) 'tis reafonable the fovereign, in whofe do- 
minions the convided offender lives, or has taken 
ihdter, (bould either punifh the criminal according . 
to his demerits, or elfe deliver him up, to be pu- 
niflied at the difcretion of the injured fovereign. 
This is that delivering up, of which ,wc have fo 
many examples in hiftory. 

XXVIIL 5^ The principles here laid down, con^ 
Jterniftg the obligation of punifhirtg or delivering up, 
regard not only the criminals who have always been 
fubjcfts of the government they now live under, but 
alfo thofe who, after the commifllon of fome crime, 
, have taken Ihelter in the country. 

Vol. II. S ' XXIX^ 
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XXIX. 6^ In fine, we muft obferve that the 
right of (demanding fugitive delinquents to punilh- 
ment, has not for fome ages lad paft been infifled 
upon by fovereigns, in mod parts of Europe^, ex- 
X cept in crimes againft the ftate, or thofe of a very 
heinous nature. As for leffer faults, they are con- 
nived at on both fides, unlefs 'tis otherwife a^ree^ 
on by fonie particular treaty. 

XX!X. Befides all thefe kinds o( war, hitherto 
mentioned, we may alfo diftinguifh them into perfect 
and imperfeii wars* A perfed war, . is that which 
entirely, anJ in all refpefts, breaks the peace and 
tranquillity of the ftate, and lays a foundation for 
' all poffible a6ls of hoftility. An imperfedl war,^ on 
the contrary, is that which does not break the peace 
in all refpeds, but only in certain particulars,, the 
tranquillity of the ftate fubfifting in other affairs ui« 
interrupted. 

XXXI. This laft fpecies of war is generally called 
reprifals, of the nature of which we ftiall give here 
fome account. By reprifals then we mean that imperfect 
kind of war J or thofe g51s of hoftility which fovereigns 
exercife againft each otber^ or^ with their confent^ 
their fuhjeSSy by f sizing the perfons or effeSis of the 
fubjeSts of, a foreign commonwealth ^ that refufeth to 
do us juftice ; with a view to obtain fecurity^ and to 
recover our rights and in cafe of refufaly to do juftice 
to our f elves y without any other interruption of the 
public tranquillity. 

XXXII, Grotius pretends, that reprifals arc not 

. founded 
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founded on the law of nature and neceflity, but 
only on a Wtid of arbitrary law of nations, by 
which moft of them have agreed, that the goods . 
belonging to the fubjefts of a foreign ftate fhcfuld 
be a pledge or fecurity,^ as it were, for what thac 
ftate, or the governour of it, might owe us, either 
diredly, and in their own names, or by rendering 
themfclves refponfible for the adions of others, by 
refufing to adminifter juftice. 

« 

XXXIIT. But this is far from being an arbitrary 
right, founded upon any pretended law of nations, 
whofe exiftence we cannot prove, and where ail is 
reduced to a cuftom, more or Icfs ej^tended, but 
which, in itfclf, has never the force of a law. The 
right we here fpeak of, is a confequence of the con- 
ftitutidn of civil focieties, and an application of the 
maxims of the law of nature to that conftitution. 

XXXIV. In the independence of the ftate of 
nature, and before there was any civil government, 
if a perfon had been injured, he could come upon 
thofe only who liad done the wrong, or upon their 
accomplices ; becaufe there was then no tie between ; ' 
men, in virtue of which a perfon might be deemed 

to have confented, in fome manner, to ,what others 
<Jk! even without his participation. 

XXXV. But'fince civil focieties have been form- 
ed, that is to fay, communities, whofe members are 
all united together, for their common defence, there 
has neceffarily arifen from thence a conjunaion of 
intcrefts and wills }^ which is the reafon, that as the 
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fbciety, or the powers which govern it, engage to 
defend each other againft the infults of every other, 
whether cuizcn or foreigner; fo every individual 
may be alfo deemed to have engaged to anfwer for 
what the fociety, of which he is a member, or the 
powers which govern it, do or owe. 

XXXVI. No human cftablilhment, no connexion 
into which mankind enter, can fuperfede the obliga- 
tion of that general and inviolable law of nature, 
that the damage we have done to another Jhould be re- 
faired \ except thofe,' who are thereby expofed to 
fuffer, have manifeftly renounced their right of de- 
manding reparation. And when fuch tftablifliments 
hinder, in certain refpedts, thofe who arc injured, 
from obtaining facisfadion fo eafily as they might 
without them, this difEculty muft be made up, by 
furnifhing the perfons intcrefted with all the other 
poffible methods of doing themfelves juftice. 

XXXVlI. Now *tis certain that focieties, or the 
powers which govern them, by being armed with 
the force of the whole body, are fometimes encour- 
aged to laugh at ftrangers with impunity, who come 
to demand fomething which is their due ; and that 
every fubjeft contributes, one way or other, to en- 
able thern to ad in this manner -, fo that he may kt 
fuppofed to confent to it in fome meafure. But if 
he does not in reality confent, there is, after all, no 
other manner of facilitating, to injured ftrangers, the 
profecucion of their rights, which is become difEcuk 
by the united force of the whole body, than to au- 
thorife them to come upon all thofe who are members 

of it. xxxvm. 
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XXXVIII. Let us therefore conclude, that in 
confequcnce of the conftitution of civil focietics, 
every fubjcft, fo long as he continues fuch, is re- 
fponfible to ftrangcrs for what the fociety, or he who - 
governs it, do or owe : with this claufe, however, 
that he may demand indemnification, when there is 
any fault or injuftice on the part of his fupcriors. 
But if it fhould be any man's misfortune to be dis- 
appointed of this indemnification, he muft loolcup- 
on it as one of thofe inconveniences which, in a civil 
date, the conftitution of human affairs renders 
almoft inevitable. If to all thefe we add the 
reafons alledged by Grotius^ we fliall plainly fee, 
that there is no neceflity for fuppofing here a 
tacit confent of the people to found the right of re- 
prifals. 

!XXXIX. As reprifals are an z(k of hoftility, and 
often the prelude or forerunner of a compleat and 
perfeft war, 'tis plain that none but the iQvereign 
can lawfully ufe this right, and that the fubjcfts can 
make no reprilals but by his order and authority. 

XL. Befides, 'tis proper that the wrong or in-» 
jufticc done us, and which, occafions the reprifals, 
(hould be clear and evident, and that the thing in 
difpute be of great confequence. For if the wrong 
is dubious, or of no importance, it would be equally 
unjuft and dangerous to proceed to this extremity^ 
and to expofe ourfelves to all the calamities of an 
open war. Neither ought we to come to r^jprifals,^ 
before wc have tried, by the ordinary means, to ol> 
tain juftice for the injury committed, For this pur^ 
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pofe we muft apply to the prince, vrhofc fubjefl: has 
done us the injuflice ; and if the prince takes no no- 
tice, or refufes fatisfaftibD, we may then make rc- 
prifals^ in order to detain it. 

XLI. In a word, we muft not have recourfe to 
reprifals, except when all the ordinary means of ob- 
taining cur due have failed ; fo that, for inftance^ 
if a fubordinate mag^ftrate has refufed us the juftice 
wc afk, we are not permitted to ufe reprifals before 
we apply to the fovereign himfelf, who will perhaps 
do us juftice. In thefe circumftances, we may there- 
fore either detain the fubjefts of a foreign ftate, if 
they detain ours ; or we may ieize their goods and 
cffeds. But whatever juft reafoh we may have to 
make reprifals^ we can never direftly, and for that 
reafon alone, put thofe to death whom we have feiz- 
ed upon, but only fecure them, and not ufe them 
ilj, till we have obtained fatisfaftion ; fo that, dur- 
ing all that time, they are to be confidered as ho« 
ftages. 

XLII. As for the goods fcized by right of repri- 
fals, we muft take care of them till the time, in which 
fatisfadion ought to be made, is expired ; after which 
we may adjudge them to the creditor, or fell them 
for the payment of the debt ; returning to him, from 
whom they were taken, the overplus, when all charges 
are dedufted. 

XLIIL We muft alfo obferve; that it is not per- 
mitted to ufe reprifals, except with regard to fub- 
Jefts, properly fo called, and their cffe5s 5 for as to 
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ftrangers, who do but pafs through a country, or 
only come to make a (hort ftay in it, they have not 
a fufEcient connexion with the ftate, of which they 
are only members but for a time, and in an imper- 
fe<5l manner ; fo that we cannot indemnify ourfelyes 
by them, for the lofs we have fuftained by any ori- 
giaal and perpetual fubjeft, and by the refufai of the 
fovereign to render us juftice. We muft farther ex- 
cept ambafladors^ who are facred perfon^, even in 
the height of war. But as for women, clergymen^ 
men of letters, i^c. the law of nature grants them 
no privilege in this cafe, if they have not otherwife, 
acquired it by virtue pf feme treaty. 

XLIV. Laftly, fome political writers diftinguifh 
thofc wars which are carried on between two or 
more fovereigns, from thofc of the fubjeds againfc 
their governours. But *tis plain, that when fub- ' 
jeds take up arms againfc their fovereign, they either 
do it for juft reafons, and according to the princi- 
ples eftablifhed in this work ; or without any juft 
and lawful caufe. In this laft cafe, it is rather a 
revolt or infurredion, than a war, properly fo called. 
But if the fubjeds have juft reafon to refift their fo- 
vereign, 'tis ftrictly a war 5 fmce, in this cafe, 
there are neither fovereign nor fubjeds, all depen- 
dance and obligation having ceafed. The two oppo- 
fite parties are then in a ftate of nature and equality j^ 
trying to obtain juftice by their own proper ftrength, 
which conftitutcs what we underftand properly by 
the term war. 
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CHAP. IV. 

Of ibofe things which ought to precede vuur. 

I. T TOwcvcr juft rcafoB we may have to make 
JL X ^^^y y^ ^ ^^ inevitably brings along with 
it an incredible number of calamities, and often in- 
juftices, *tis certain that wc ought not to proceed 
too eaQly to i dangerous extremity, which may 
perhaps prove fatal to the conqueror himfelf. 

II. The following are the meafures which pru- 
dence direds (bvereigns to obftrve in thefe circqm- 
fiances. 

^ 1*^. 3uppofing the reafon of the war is juft in it- 
felf, yet the difpute ought to be about fomething 
of great confequence to us ; fincc *tis better even to 
relinquifli part of our right, when the thing i% not 
confiderable, than to have recourfe to arcns to dc* 
fend it, 

%^. Wc ought to have, ^t leaft, fome probable 

appearance of fucceft 3 for it would be a criminal 

temerity, and a real folly, wantonly to expofe our- 

. felves to certain deftruftion, and to run into a 

greater, in order to avoid a lefler evil. 

3*^. Laftly, there fhould be a real neceffity for 
taking vp ^arms ; that is, wc ought not to have re- 
courfe to force, but when we can employ np milder 
method of recovering our right, or pf defending 
ouifclves frpm the evils with which wc arc menaced. 

III, Thefe meafures are agreeable not only to the 

prin- 
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principles of prudence, ^ but alfo to the fundamental 
maxims of fociability, and the love <of peace ; ' . 

maxims of no lefs force, with refpeft^ to nations, 
than incUviduals. By thcfe a fovereign muft there- 
fore be neceffarily direfted ; even the juftice of 
the government obliges him to it, in confequcnce of 
the very nature and end of authwity. For as he ' 
ought always to take particular care of the ftate, 
and of his fubjeds^ confequently he fliould not «- 
pofe them to all the evils with which war is at- 
tended, except in the laft extremity, and when there 
is no other expedient left but that of arms. 

IV. 'Tis not therefore fuffkicnt that the war is 
juft in itfelf, with refpeft to the enemy; it muft alfo 
be fo with rcfped: to ourfelves, and our fubjcds. 
Plutarch informs us, ** that among the ancient Ro- 
** mans J when the Feciales had determined that a 
^* war might be juftly undertaken, the fenate after- 
^* wards ^examined whether it would be advantage- 
" ous to engage in it." 

V. Now among thp methods of deciding diffe- 
rences between nations without a war, there are 
three moft confiderable. The firft is an amicable 
conference between the contending parties ; with re- 
fpedl to which Cicero judicioufly obfervcs, ** that this' 
^\ method of tcrniinating a difference by a difcuflion 
^ of reafons on both fides, is peculiarly agreeable 
'** to the nature of man'j that force belongs to 
♦* brutes, and that we never ought to have recourfe 
** to it, but when we cannot redrcft our gricvancejS 
" by any other method/' 
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VI. The fecond way of teripinating a difference 
between thofe who have not a common judge, is to 
put the matter to arbitration. The nK>re po^nc 
^ indeed often negied this method, but it ought cer« 
tainly to be followed by thofe who have any regard 
to juftice and peace ; and it is a way that has beai 
taken by great princes and people. 

VIL The third method, in fine, which may be 
ibmetimes ufed with (ucc^s, is that of cafting lots. 
i fay, we may fometimes ufe this way ; for it is not 
always lawful to refer the ifllie of a difference, or 
of a war, to the decifion of lots. This method can- 
not be taken juft as we think proper, except when 
the difpute is about a thing, in which we have a 
. full propriety, and which we may renounce whenever 
we pleafe. But in general, the! obligation of the 
jfovereign to defend the lives, the honour, the reli- 
gion, and fuch like of the fubje&s, as alfo his obli- 
gation to m^tain the honour of the ftate, are of too 
ftrong a nature to fuffer him to renounce the moft 
natural and probable means oPhis own, and others 
fecurity, and to refer immediately hisf cafi^ to chance^ 
which in its nature is entirely uncertain. 

VIII. But this excepted, if upon due examinati* 
on he, who has been unjuftly attacked, finds himfelf 
fo weak, that he has no probability of making* any 
conliderable refiibmce, he may reafonably decide th% 
difference' by the way of lot, in order to avoid a* 
certain, by expoling himfelf to an uncertain danger % 
which, in this cafe, it is the lead of two inevitable 
. evils. 

2 IX. 
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IX. There is alfo another method, which has 
ibmc relation to lots. This confifts in fingle cotn^ 
bats, which have often been ufed to terminate fuch 
differences as were likely to caufe a war between two 
nations. And indeed, t^ prevent a war, and its 
coacomitant evils, I fee no reafon that can hinder 
jUS from referring matters to a combat between a cer:- 
tarn number of men agreed upon , by both parties. 
Hiftory furniflies us with feveral examples of this , 
kind^ as that of Turnus and Eneas, Menelaus and Paris^ 
the Horatii and the Curiatiu 

X. 'Tis a queilion of fomc importance, to know 
whether it is lawful thus to expofe the intereft of a 
whole ftate to the fate of thefe combats* It appears 
on the one hand, that by that means we fpare the 
eiRifion of human blood, and fhorten the calamities 
of war ;^and, on the other hand, it promifeth fairer^ 
and looks like a better venture, to (land the fliock 
even of a bloody war, than by one blow to rifquc 
the liberty and lafety of die ftate by a dccilive com- 
bat ; fince, after the lo(s of one or two battles, the 
war may be fet on foot again, and a third perhaps 
may prove fuccefsfuU 

XI. However, it may be fsud, that if othcrwifc 
there is no profpedt of making a g;ood end of a 
war, ani if the liberty and fafety of the ftate are at 
ihke, there feems to be no reafon againft Caking 
this ftep, as the leaft of two evils. 

XII. GrotiuSy in examining this queftton, pre« 
tends that thefe combats are not reconcileable to in^ 

ternak 
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tcmdl jufticc, though they arc approved by the ex- 
ternal right of nations % and that private perfons 
cannot innocently expofe their . lives, of their own 
accord, to the hazard of a (ingle conibat, . though 
fuch a combat may be innocently perautted by the 
ftate or fovercign, to prevent greater mifchiefs. But 
it has been juftly oWerved, that the arguments, 
ufed hy this great man, to fupport his opinion, 
either prove ndthing at ali, (^ P(ove, ^ the fame 
time, that it is never lawful to venture one's life 
in any combat whateveiu 

XlII. We may even affirm, that Grotius is not 
very confident with himfelf, fince he permits this 
kind of combats, when otherwife there is the greateft 
probability that he who prdfccutes an unjuft caufe 
will be vidorious, and thereby deflroy a great num- 
ber of innocent perfons : For this exception evinces 
, . that , the thing is not bad in itfelf, and that all the 
harm, which can be in this cafe, confifts in expofing 
our own, or the life of others, without neceffity, 
to the hazard of a finglc combat* The defire of 
terminating, or preventing a war, "which has always 
terrible confequences, even ta the vidorious, is fo 
commendable, that it may excufe, if not intirely 
juftify thofe, w1k> engage dither themfelyes or .others 
even imprudently in a combat of this kind. Be this 
as it may^ it is certain that in fuch a cafe, thofe who 
icombat by the order of the date, are entirely inno* 
cent •, for they arc no more obliged to examine whe* 
ther the ftate ads prudently or not, than when they 

are fent upon an aifaiilt, or to fight a pitched battle. 

# 
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XIV; We muft /however obferve, that it was a 
foolifh fupcrftition in thofe people who looked upon 
a let combat as a lawful method' of determining all 
differences, even between individuals, from a per- 
fuafion that the deity gave always the viAory to the 
good caufe ; for which reafon they called this kind 
of combats ibe judgments of God. 

XV. But if, after having ufed all our endeavours 
to terminate difFereftces in an amicable, manner, there 
remains no further hppe^ aftd we are abfolutely con- 
ilrained to undertake a war, wc ought fir ft to de- 
clare it in form to the eneniy. 

XVI. This declaration of war confidered in itfelf,, 
and independently of the particular formalities of 
each people, does not fimply belong to the law of 
nations, 'taking this word in the fenfe of GrotiuS, ' 
but to the law of nature itfelf. Indeed prudence; 
and natural equity, equally require, that before wc 
take up arms againft any ftate, we Ihould try all ami- 
cable methods, to avoid coming to fuch an extre- 
mity. We ought then to fummon him, who has 
injured us, to make a fpecdy fatisfaftion, that we 
may fee whether he will not have regard to himfelf, . 
and not put us to the hard neceflity of purfuing 
our right by the force of arms. 

XVII. From what has been faid it follows, that 
this declaration takes- place only in offenjive wars ; 
for when we are aftually attacked, that alone 
gives us reafon to believe that the enemy is refolved 
not to liften to an accommodation. 

XVIII. 
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XVni. From thence it alfo follows, that we ought 
not to commit afts of hoftility immediately upon 
declaring war, but we fliould wait, fo long at leafl: 
as we can without doing ourfelves a prejudice, 'till 
he who has done us the injury plainly refufes to 
give us fatisfadion, and has put himfelf in conditi- 
on to receive us with bravery and refolution 5 other- 
wife the declaration of war would be only a vain ce- 
remony. For we ought to negled: no means to 
convince all the world, and even the enemy him- 
felf, diat it is only abiblute neceflity that obliges us 
to t Ae up arms, for the recovery or defence of our 
juft rights ; after having try'd every other method, 
and given the enemy full time to confider, 

XIX. Declarations of war are diftinguifhed into 
imditional and abfolute. The conditional is that which 
is joined with a folemn demand of reftitution, and 
with this condition, that if the injury is not repair- 
ed, we Ihall do ourfelves juftice by arms. The ah^ 
folute is that which includes no condition, and hj 
which we abfolutely renounce the friendfhip and fb- 
ciety of him againft whom we declare war. But 
every declaration of war, in whatever manner it be 
made, is of its own nature conditional * ; for wc 
ought always to be difpofed to accept of a reafonable 
fatisfadion, as foon as (he enemy offers it \ and on 
this account feme writers reje£t this diftin£tion of 
the declaration of war into conditional and abfolute. 
But it may ncycrthelcfs be maintained, by fuppofmg 
that be, againft whom war is declared purely and 
fimply^ has already Ihewn, that he had no defign 

♦ See above. Numb. XVllL 
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to fpare us the ncceflity of taking up arms againft 
him. So far therefore the declaration may, at leaft 
as to the form of it, be pure and fimple, without 
any prejudice to the difpofition in which we ought 
always to 6e, if the enemy will.hearken to reafon : but 
this relates to the conclufion, rather than the com- 
mencement of war ; to the latter of which the di- 
ftindlion of conditional ,and abfoliite declarations 
properly belongs. 

X^. As foon as war has been declared againft a 
fovereign, it is prcfumed to 'be declared at the fame 
time not only againft all his fubje6ts,who, in conjunc-^ 
tion with him, form one moral perfon ; t^ut alfo againft 
all thofe who fhall afterwards join him, and who 
are, with relpeft to the principal enemy, to be looked 
vpon.oaly as acceflbries, or adherents. , 

XXI. As to the formalities obferved by different 
nations in declaring war, they are all arbitrary in 
themfclves. 'Tis therefore a matter of indifference, 
whether the declaration is made by envoys, heralds, 
or letters ; whether to the fovereigin in perfon, or 
to his fubjefts, provided the fovereign cannot plead 
Ignorance of it, 

XXII. With rcfpeft to the reafonS why a folemn 
denunciation was required unto fuch a war, as -by 
the law of nations is called juft ; Grotius pretends 
it was, that the people might be alfured that the war 
was not undertaken by a private authority, but by 

.the confent of one or other of the nations,, or of 
their fovereigns. 

xxiir. 
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XXin. But this reaibn of Grotius's feems to be 
infu^cicnt ; for are we more aflurcd that the war is 
made by a public authority, when a herald, for 
inftance, comes to declare it with certain ceremonies, 
than we fhould be, when we fee an army upon our 
frontlets, commanded by fome principal perfon of 
the ftate, and ready to enter the country ? Might 
it not, on the contrary, more eadly 'happen that a 
perfon, or fome few perfons, fhould aflfume the 
chara&er of heralds, than that a (ingle man {hould^ 
by his own- authority, raife an army, and march 
at the head of it to the frontiers, without the fove- 
reign's knowledge ? 

^ .XXIV. The truth is, the principal end of decla- 
rations of war, or at lead what has occafiojned them 
to be efta^Dlifhed, is to let all the world know that 
there was jufl: i'eafon to take up arms, and to fig* 
nify to the enemy himielf, that it had been, and 
ftill was, in his power to avoid it. The dedarations 
of war, and the manifeftos publifhed by princes, are 
marks of the due refpect they have for each other, 
and for the fociety in general, to which by this 
means they give, in fome meafure, an account of 
their conduct, in order to obtain thdf approbation. 
This appears particularly by the manner in which the 
Romans made thefc denunciations. The perfon fcnt 
for this purpofe took the gods to witnefs, that the 
nation, againf): whom they had declared <var, had 
acted unjuftly, by refufing to comply with what 
law and juftice required. 

XXV. Laftly, it is here to be obferved,.tJiat. we 

ought 
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ought not to conround the declaration with the puh^ 
lication of war. This laft is made in favour of the 
fubjedls of the prince who declares the war, and to 
inform them that they are henceforth to look upon 
fuch or fuch a nation as their enemies, and to take 
their meafurcs accordingly. 



CHAP. V. 

General rules to know what is allowable in war. 

f 

!• TT is not enough that a war be undertaken with 
j|^ juftice, or for a lawful reafon, arid that wc 
obferve the other conditions hitherto mentioned % 
bat wc ought alfo, in the profecution of it, to be 
dire<5ted by the principles of juftice and humanity, 
and not to carry the liberties of hoftility beyond 
thefe bounds. 

II.' Grotius^ in treating this fubjcft, cftablifhcs 
three general rules, as fo many principles, which 
fcrvc to explain the extent qf the rights of war. 

in. The firft is, that every thing which has a 
connedion morally neccffary with thie end of the 
war, is permitted, and no more. For it would be 
to no purpofe to have a right to do a thing, if we 
could not make ufe of the neceflary means to bri g 
it about. But, at the fame time, it would not be 
juft, that, under a pretence of defending our right, 
we (hould think every thing. 'lawful, and Ibould pro- 

VoL. II. T cccd. 
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cccd, .without any manner of ncCeffity, to the laft 
extremity. 

IV. Tbe/icond rule. The right we hare againft 
an enemy, and which we purfue by arms, ought not 
to be confidered only with rcfpeft to the caufe which 
gave rifc to the war •, but alfo with refpeft to the 

* freih caule» which happen afterwards, during the 
courfc of the war : Juft as at law, one of the par- 
ties often acquires fome new right before the ending 
of the fuit- This is the fotadation of the right we 
have to aft againft thofe who join our enemies, 
during the courfe "of the war, whether they are his 
dependents or not. 

V. The third rukj in fine, • is, that there are a 
great many things^ which, tho' otherwise unlawful, 
are yet permitted in war, becaufe they arc ineritable 
confequences of it, and happen contrary to our in* 
tention, and without any formal defigtu Otherwiib 
there would never be any way of making war with- 
out injuftice ; and the moft inndcent adions would' 
be looked upon as unjuft ; fince there are but &w, 
from which fome evil may not accidentally arifc, 
contrary to the intention of the ^ent. 

VI. Thus, for example, in recovering our own, 
if juft fo much as is precifely our due cannot be had, 
we have a right to take more, but under the obli- 
gation of returning the value of the overplus. Thus 
we may attack a fhip full of pirates, tho' there may 
be women, or children, of other innoceik perfons on 
board, who muft needs be expofcd to .the danger of 

being 
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being involved in the ruin of thofe whom we may 
juftly deftrpy. 

VU. This is the extent of the right we have 
againft an eneniy, in confequence of a (late of warr* 
By a ftate of war, that of fociety is abolifhed 5 fo 
that whoever declares himfelf my enemy, gives me 
a liberty to ufe violence againft him in infinitum^ or 
as far as I pleafe 5 and that not only till I have re- 
pulfed the danger that threatened me, or till I have 
recovered, or forced i%^m htm, what he either un^ 
juftly deprived me 6iF, or refufed to pay me, but 
tUl I have further obliged him to give n>e good fe- 
curity for the future. It is not therefore always an- 
juft to returQ a greater evil for a lefs. 

Vni. But it is alfo to be obfcrved, that tho* thefe 
maxims are true, according to the flri6t right of 
war, yet the law of l|umanity fixes bounds to this 
right. That law direfts us to confider, not only 
whether, fuch or fuch "^dls of hoftility may, with- ' 

out injury, be committed againft an enemy 5 but al- 
fo,.whether they are worthy of a humane or generous 
conqueror. Thus, as far as is poffible, and our own 
defence and future fecurity will permit, we muft mo- * . 
derate the evils we inflid upon an enemy, by the 
principles of humanity. 

IX. As to the manner of afting lawfully againft " 
an enemy, it is evident that violence and terror 
are the proper chara6feriftic5 of war, and the 
method moft commonly ufed. Yet it is alfo 
I*wful CO employ ftratagem and artifice, pro- .. ^• 
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vided it be wjthout treachery, or breach of promife. 
Thus we may ('ecL^ive an enemy by falfc news, and 
fidlitious relaiiuns, but we ought never to violate 
our compads or fngagemeqts with him, as we (hall 
fliew more particularly hereafter. 

X. By this we may judge of the right of ftrata- 
gems ; neither is it to be doubted but we may inno- 
cently ufe fraud and artifice, wherever it is law- 
ful to have recourfe to violence and force. The 
firft means have even the Advantage over the laft, 
in this, that they are attended by fewer evils, and 
preferve the lives of a great'many innocent people. 

XI. It is true, fome nations have rejeded the 
ufe of ftratagem and deceit in war ; this, however, 
was not becaufe they thought them unjuft, but from 
a certain magnanimity, and often from a con- 
fidence in their own ftrengfli. The Romans^ 'till 
very near the end of the fecond Punic war, thought 

- it a point, of honour to ufe no ftratagem in war. 

XII. Thefc are the principles by which we may 
judge to what degree the liberties of hoftility may 
be carried. To which let us add, that moft nati- 
ons have fixed no bounds to the rights which the 
law of nature gives us to aft againft an enemy : a[nd 
the truth is, it is very difficult to determine, prc- 
cifely, how far it is proper to extend afts of hoftility 
even in the moft legitimate wars, yi defence of pur 
perfons, or for the reparation of damages, or for 
obtaining caution for the future ; efpecially as thofe, 
who engage in war, give each other, by a kind of tatit 

agree- 
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agreement, an entire liberty to moderate or augment 
the violence of arms, and to cxercife all adls of ho* 
ftility, as each fliall think proper. 

XIIL And here it is to be obferved, that tho* 
generals ufually punifli their foidiers, who have car- 
ried afts of hoftility beyond the orders prcfcribed 5 
yet this is not becaufe they fuppofe the enemy is in- 
jured, but becaufe it is neceflary the general's orders 
Ihould be obeyed, and that military difcipline Ihould 
be ftriftly obferved. 

'XIV. It is alfo, in confccjuence of thefe principles^ : 
that thofe who, in a juft and folemn war, have 
puflied flaughter and plunder beyond what the law 
of nature permits, are not generally looked upon as 
murderers or robbers, nor punifhcd as fuch. The cufr 
tom of nations is to leave this point to the con- 
fcience of the perfons engaged in war, rather than 
involve themfclves in trpublefom broils, by taking 
Upon them to condemn either party. • , 

XV. It may be even faid, that^ this cuftom of 
nations is founded ^on the principles of the law of 
nature. Let us fuppofe, that in the independence 
of the date of nature, thirty heads of families^ in- , 
habitants of the fame country, fhould have entered 
into a league to attack or repulfe a body, compofcd 
of other heads of families : I fay, that neither dur- 
ing that war, i^or after it is finiflicd, thofe of the 
fame country, or elfewhere, who had not joined 
the league of either fide, ought, or could punifli, 
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as murderers or robbers, any of the two parties .who 
fliould happen to fafl into their hands. 

XVI. They could not do It during the war ; for 
that would be efpoufing the quarrel of one of the 
parties -, and finte they continued neuter in the be- 
ginning, they had clearly renounced the right of 
interfering with what Ihould pafs in the war: 
much lefs could they intermeddle after tdic war is 
over ; becaufe, as the war could not be ended with* 
out feme accommodation or trc;a^ty of peace, the 
parties concerned were reciprocally difcharged from 
all the evils they had done to each qthen. 

XVII. The, good of fociety alfo required that 
we fhould follow thefe maxims. For if thofe, who 
continued neuter, had ft ill been authorifed to 
take Cognizance of the aft$ of hoftility, exerdfed in 
a foreign war, and confequently to punilh fuch as 
they believed to have committed any injuftice, and 
to take up arms on that account; inftead pf one war, 
fevcral might have arifen, and proved a fource of 
broils and troubles. The more wars became fi-e- 
quent, the more neceflary it was, for the tranquillity 
of mankind, not to efpoufe rafhly other people's 
quarrels. The eftablilhment of civil focicties only 
rendered the praftice of thefe rules more neceflary ; 
becaufe wars then became, if not more frequent, an 
Icaft more extenfive, and attended with a greater 
number of evils. 

' % - ( ' 

XVIII. Laftly it is to be obferved, that all afls of. 
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hoftility, which can be lawfully committed againft 
an enemy, may be exercifed either in his territories, 
or ours, in places that belong to no body, or at 
fca. 
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XIX. This does not hold good in a neutral coun^ 
try i that is to fay, whofc fovcreign has taken no 
ihare in the war. In fuch countries, we cannot law- 
fully exercife any ads of hoftility, neither on the 
perfons of the enemy, nor on their effefts 5 not 
in virtue of any right gf the enemy themfclves, 
but through a juft refpe£l to the fovereign, 
who having taken neither fide^ lays us under 
a ncceffity of refpefiing his jurifdidion, and of 
forbearing to commit any afts of violence in his 
territ6ries« To this we may add, that the fo- 
vereign, by continuing neuter, has tacitly engaged 
not to fuffer either party to commit any ads of 
hoftility within his dominions. 



CHAP. VI. 

Of the rights which war gives over the perfons of the 
enemy y and of their extent and bounds. 

L T It JE fl^all now enter into the p^ticulars of 
V V the different rights which war gives over 
the ei^my's perfon and goods % and to begin with 
the former. 

1®. It is certain that we may lawfully kill an ene- 
my j I fey lawfully, not only according to the terma 
©f external juftice, which pafles for fuch among alt 
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nations, but alfo according to internal jufticc, ,and 
the. laws of confcience. Indeed the end of war nc- 
ceflarily requires that we ftiould have this power, 
othcrwife it would be in vain to take up arms, and 
the law of nature would permit it to no purpofe. 

II. If we confiilted only the cuflom of countries, 
and what Grotius calls the law of nathns^ this liberty 
of killing an enemy iprould extend very far ; we 
might fay that it had no bounds, and might even 
be exercifed en innocent perfons. However, tho* 
it be certain that war is attended with numberleis 
evils, which in thcmfelves are afts of injuftice, and real 
cruelty, but, under particular circumftanccs, ought 
rather to be confidered as unavoidable misfortunes ; 
it is neverthelefa true, that the right which war gives 
over the perfon and life of an enemy has its bounds, 
and that there are meafurcs to be obferved, which 
cannot be innocently neglefted, 

. III. In general, we ought always to be direfted 
by the principles eftablilhed in the preceding chap- 
ter, in judging of the degrees to which the liberties 
- of hoftility may be carried. The power we have of 
taking away the life of an enemy, is not therefore 
unlimited ; for if we can attain the legitimate end of 
war, that is, if we can defend our lives and pro- 
perties, affert our rights, and recover fatisfaftion for 
damages fuftained, and good furetics for the future, 
without taking away the life of the enemy, it is 
certain that juftice and humanity direiSls us to for- 
bear it, and not to flicd human blood unneceffarily. 

' IV. 
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rV. It is true, in the application of thefe rules to 
* particular cafes, it is fometimes very difficult, not 
to fay impoflible, to fix precifely their proper extent 
'and bounds ; but it is certain^ at leaft, that we 
ought to come as near to them as polfible, without ^ 

prejudicing our real interefts. Let us apply thefe 
principles to particular cafes. 

V. I**. It is often difputed, whether the right of 
killing an enemy regards only thofe who are a£hi- 
ally in arms ; or whether it extends indifferently to 
all thofe in the enemy's country, fiibjefts or fo- 
reigners ? My anfwer iS} that with refped to thofe 
who arefubjeds, the point is inconteftable. Thefe 
are the principal enemies, and we may exercife all 
afts of ihoftility againft them, by virtue of the 
ftate of war. 

VI. As to ftrangers, thofe who fettle in the cnc» 
my's country after a war is begun, of which they 
kad previous notice, . may juftly be looked upon as 
enemies, and treated as fuch. But in regard to 
fuch as went thither before the war, juftice and 
humanity require that we fhbuld give them a rea« 
fonable time to retire ; and if they neglect that op« 
portunky, they are accounted enemies. ^ 1 

VII. 2^. As to old men, women and children, it 
k certain that the right of war does not, of itfelf, 
require that we fliould pu(h hoftilities ib far as to 
kill them i it is therefore a barbarous cruelty to d6 
to, 1 fay, that the end of war does not require 
this of kfelf s but if women, for inftance, exercife 
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afts of hoftility ; if, forgetting the Veakncfs of their 
fex, they ufurp the offices of men, and take up 
arms againfl: us, then we are certainly excufed in 
availing ourfclves of the rights of war againfl: them. 
It may alfo be faid, (hat when the beat of a&ion 
hurries the foldicrs, as it were, in fpite of them- 
fclves, and againft the orders of their fuperiors, to 
commit thefe a&s of inhumanity ; as for example, 
\ at the fiege of a town, which, by an obftinatc refifl:- 

ance, has irritated the troops ; we ought to look up- 
on thefe evils rather as misfortunes, and as the un* 
avoidable confequences of war,* than as crimes that 
deferve to be puniihed. 

VIII. 3^ We mull reafon almoft in the iame man- 
ner, with refpcft to prifoners of war. We cannot» 
generally fpeaking, put them to death, without be- 
ing guilty of cruelty. I fay generally fpeaking ; . 
for there may be ca&s of neceffity fo preffing, that 
the care of our own prefervation obliges us to pro- 
ceed to extremities, which in any other circumftance^ 
than thefe would be abfolutely criminal. 

IX. In general, even the laws of war require 
jdjiat.we ihould abftain from flaughter as much a$ 
pofTible, and that we fhould not (hed human blood 
without ncceffity. We ought not, thesefore, diredly 
and deliberately to kill prifoners of war, nor thofe 
who alk quarter, or furrender themfelves, much left 
old men, women and children ; and in general, all 
t)>pfe whofe age and profeffion render them unfit to 
carry arms, and who have no other Aare in the war, 
than their bi:ing. ip the country, or party of the 
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enemy. We may alfo cafily conceive, that the rights 
of war do not extend fo far, as to authorife the out- 
rages coniinitted upon the honour and chaftky of 
women ; for tKis contributes nothing either, to our 
defence or fafety, or to the fupport of our rights, 
but only ferves to fatisfy the bruulity 6f the fol- 
dicrs *. 

X. Again a queftion is here moved, whether in 
cafes, where it is lawfiil to kill the enemy, we may 
not, for that purpofe, ufe all kinds of means indif-* 
ferentiy ? I anfwer, that to confidcr the thing in it* 
(elf, and in an.abflrad): manner, it is no matter 3yhich 
way we kill an enemy, whether by open force, or by 
fraud and ftratagem, by the fword, or by poifon. 

XL It is however certain that, according to the 
ideas and cu^oms of civilized nations, it is looked 
upon as a criminal cowardice, not only to caule any 
poifonous draught » be given to the enemy, but 
alfo to* poifon wcUk, fountains, fprings, rivers, ar- 
rows, darts, bullets, or other weapons ufed againft 
him. Now it is lu^cient, that this cuftom of look«» 
ing on the ufe of poifon as criminal, is received 
among the nations at variance with us, to fuppofe 
we comply with it,, when, in the beginning of the 
war, we do not dedare that we are at Uberty to a&^ 
other wife, and leave it to our enemy's option to 
do the fame. 



\ 



XII. We mny fo much the more fuppofo this 

♦ Grotius, lib. III. cap. vt. fca. 19. 
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tacit agreement, as humanity, and the intereft of 
both parties equally require, it 5 efpccially fince wars 
arc become fo frequent, ind are often undertaken 
on fo flight occafions \ and fince the human mind, 
ingenious in inventing the means to hurt, has fo 
greatly multiplied thofe ivhich are authorifed by cwf- 
tom, and looked upon as honeft. Befides, it is be- 
yond all doubt, that when we can obtain the fame 
Old by milder and more humane meafures, which 
prefcrve the lives of many, and particularly of thofe 
in whofc prefervatlon human fociety is intereftcd, 
humanity direds that we fliould take tlus courfe. 

XIII. Thelc are therefore juft precautions, which 
men ought to follow for their own advantage. It 
is for the common benefit of niknkind, that dangers 
fliould not b? augmented without end. In particu- 
lar, the fociety is intcrcfted in the prefcrvation of 
the lives of kings, gehcfals of armies, and other 
perfons of the firft rank, on whofc fafety that of 
focietics . generally depends. For if the lives of 
theie perfons are in , greater f^ety than thofe of 
others, when attacked only by arms ; they are, on 
the other hand, more io danger of poifon, 6fr. and 
they would be every day expofcd. to perifh in this 
manner, if they were not protected by a regard ta 
feme fort of law, or eftablifhed fcuftom. 

XIV. Let us add, in fine, that all nations that 
ever pretended to juftice and generofity, have al- 
ways followed thefe maxims ; and the Roman Con- 
fuls, in a letter they wrote to Pyrrbus^ informing 
him that one of his people had offered to poifon 

him. 
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him, faidt that it was the intereft of alt nations not 
to fct fuch examples. 

XV. It is likcwife difputed whether we may 
lawfully f^nd a perfon to affaffinat« an enemy,? I 
anfwer, I^ that he who for this purpofe employs 
only fome of his own people, may do it juftly. 
When it is lawful to kill an enemy, it is no matter 
whether thofe employed are many or few in num* 
htr. Six hundred Lacedemonians ^ with Leonidas^ 
entered the enemy's camp, and went directly to the 
Perjian king (Xerxes' s) pavilion ; . rtow a fmaller 
number might certainly have done the fdme. The 
famous attempt of Mucius Scevola is commended by 
all antiquity ; and Porfenna himfclf, whofe life was 
^med at, acknowledged this to be an act of great 
valour. 

XVI. But it is not fo ealy to determine whether 
-we may for this purpofe employ affaffins, who by 

' undertaking this raik muft be guilty of falfehood and 
treafon ; fuch as fubjects with regard to their fov&- 
reign, and foldicrs to their general. In this fcfpect 
there are, in my opinion, two points to be dtftin- 
guilhcd. Firft, whether we do any wrong even to 
the enemy himfelf, ag^nft whom we employ trai- 
tors 5 and fecondly, whether fuppofing we do him 
no wrong, we commit ncverthclefs a bad action. 

XVII. 3^ As for the firft queftion, to confidcr 
the thing in itfelf, and according to the rigoroi^s law 
bfwafj it feems, that admitting the,war to bcjuft, 
no wrong is done to the enemy, whether we take ad- 
vantage 
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vantage of the opportunity of a traitor who freely 
offers himfelf, or whether we feek for it, and bring 
it about ourfelves. - 

XVIII. The .ftate of war, into which the enemy 
has put himfelf^ and which it was in his own power 
to prevent, permits of itielf every method that can 
be ufed againft him ; fo that he has no reafon to 
complain whatever we da Befides, we are no more 
obliged) ftridly fpeaking, to refped the right he 
has over his fubjeiSlS) and the fidelity they^owehim 
as fuch^ than their lives and .fortunes, ^f which we 
may certainly deprive them by the right of war. 

XIX. 4^. And yet I believe that this Is not fu^ 
atiA to render an aflaffination, in thefe cin:umftaiKe$^ 
entirely innocent. A fovereign, who has the, leaft 
tendernefs of confcience, and is convinced of the 
juftice of his cauie, will not endeavour to find out 
perfidious methods to fubdue his enemy, nor be fo 
ready to embrace thoie which may prefent theo^lves 
to him. The juft confidence he has in the pro- 
iedion of heaven, the horror he conceives at the 
traitor's perfidy, the dread of becoming his accom* 
plice, and of fecting an example, which may fall 
again on himfelf and others, will make him defpift 
and r^ft all the advantage he might propofe to 
himfelf from fuch a means. 

XX. 5°. Let us alfo add, that fuch a means can- 
not always be looked upon as entireiy innocent, cyea 
with refp^ft to the perfon who employs it. The 

. Aate of hoAility, whk:h fuperfedes the intcrcouric of 

2 good 
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good offices, and authorifes to hurt, does Jiot there- 
fore diflblvc all ties of humanity, nor remove our 
obligation to a^roid, as much as pofTible, the giving 
room for fome bad a&ion of the enemy, or his peo- 
ple ; efpecially thofe, who of themfelvcs have had- 
no part in the pccafion of the war. Now every 
traitor certainly commits an aftion equally fhameful 
and criminal. ^ 

XXI. 6^ We muft therefiw^ conclude with Gr^tias^ 
that we can never in confcience (educe, or foUicit the 
futqeds of an enemy to xommit trealbn, becaufe that 
is pofitively and directly inducing them to commit an 
abominable crime, which otherwiie would, in all. 
probability, have been very remote from their 
thoughts. 

XXII. 7**. It is quite another thing, when we 
only take advantage, of the occafion and the difpofi- 
WfM we find in a perfon, who has had no need to 
be folficited to commit treafon. Here, I chink, the 
infamy of the perfidy does not fall 9gi him who finds 
it imirely fororied in the heart (tf the traitor ; cfpe-* 
cially if we confider, that in thefe cafes between 
eneniies, the thing, with refpect to which we take 
aichrantage of the bad difpofition of another, is of 
ibch a nature, tlu^ we may innocently and lawfully 
do it ourfelves. 

XXIII. 8*. Be that as it may, for the reafons 
above alledged, we ought not to take advantage of 
a treafon which offered itfelf, except in an extraor- 
dinary cafe, and from a kind of ncccffity* And tho' 

the 
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the cuftam of fcvcral nations has nothing obligatory 
in itfelf, yet as the people, with whom we are at va* 
riance, look upon the very acceptance of thefe offers 
of acertain kind of perfidy to be unlawful, as that of 
aOaflinating one's prince or general, we are reafon- 
' ably fuppofed to comply with it by a tacit confenc. 

XXIV, 9*. Let us obferve, however, that the 
law of nations makes fome difference between a fair 
and legitimate enemy, and rebels, pirates, or high- 
waymen. The moft religious princes make no dif- 
ficulty to propofe even rewards to thofe who will 
betray fuch perfons ; and the public odium of all, 
which men of this ftamp lie under, is the caufe that 
no body th'inks the meafure hard, or blames the con- 
duct of the prince in ufing every method to deftroy 
them. 

XXV. Laftly, it is permitted to kill an enemy 
wherever we find him, except in a neutral country ; 
for violent means are not fufiered in a civilifed fo- 
ciety» where we ought to implore the afllftance of 
the magiftrate. In the time of the fecond Punic war *, 
feven Carthaginian galleys rode in a harbour belong- 
ing to Syphax^ who was then in peace both with the 
Romans and Carthaginians^ and Scipio came that way 

' with two galleys only. The Carthaginians irtimedi- 
diately prepared to attack the Romatf galleys, which 
they might eafily have taken before they had entered 
the port, but being forced by a ftrong wind into the 
harbour, before the Carthaginians had time to weigh 

• Uvy, lib. XXVIII. cap. xvii. numb, iz, Sc feq. 

anchor. 
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atichof. they durfl not attack them^ becaufe it vf^ in 

' a neutral prince's haven. 

\ 

V * • 

XXVIv Here it may be proper to fay fqmething 
concerning prifoners of war. In former times, it 
was a cuftom almoft univerfally cftablilhed, that * 
thofe who were made prifoners in a juft and folemn 
lyar^ whether they had furrendercd themfclvcs, or 
been taken by main force* became flaves^ the mo* 
ment they were conducted into fome pJace depen* 
dent on the conqueror. And this right was cxer* 
cifed on all perfons whatfoevcr taken; even on thofc x 

who happened unfortunately to be in the enemy's 
' c<>untry, at the time the war fuddenly broke out« 

■ 

XX VIL Further, not only the prifoners them- 
felves, but their pofterity for ever, were reduced to 
the fame condition ; that is to fay, thofe born of a 
woman after (be had been made a fiave. 

XXVIII. The ^fFefts of fuch a flavery had no 
bounds 5 every thing was permitted to a mafter with 
refped to his flave, he had the power of life and 
death over him, and all chat the, (lave poffeffed, or 
could afterwards acquire, belonged of right to the 
mafter. •. 

XXIX. There is fome probability, . that the rea- 
fon and end for which nations had eftabliihed this 
cuftom of making (laves in war, was principally to 
induce the captojrs to abftain from (laughter, from a 
view of the advantages they reaped from their 
(laves. Thus hiftorians obferve, that civil wars were 

Vol. II. U ' more 
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more and jtban ochcrs, the general practice in that 
cafe being to put the prifoners to the fword, be- 
caufe they could not m^e (laves of them. 

XXX. out Chriftian nations have generally agreed 
tmong themfelves, to aboKfli the cuftom of mak- 
ing their prifoners yield perpetual iervice to the 
conqueror. At prefent it is thought fufficient to 
keep thofe that are taken in war, till their ranlbm 
is paid, the eftimation of which depends on the will 
of the conquerpr, unlefs there is a cartel, or agree^ 
ment, by which it is fixed. 



■■* 



CHAP. VIL 

Of the rights of war over ibe^ goods of m enemy. 



A S to the gocdi 



_ that the ftate of war permits us to carry 

them off, to ravage, to fpoil, or even intirely to 
deftroy them i for as Cicero very well obfervcs, ♦ // 
is not contrary to the law ^ nature^ to plunder a 
ferfon whmn we m^ lawfully kill: and all thele 
mifchiei^, which the law of nations albws us to do 
to. the enemy, by ravaging and wafting his lands 
and goods, are called fpoil or plunder. 

11. This right of fpoil, or plunder, extends in 
general to all things belonging to the enemy \ and 
the law of nations, properly fo called, does not ex- 
empt even facrcd things -, that is, things confecrated 

♦ Cic. de Off. lib. III. cap. vl 

3 *' either 
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cither to the true God, or to falfe dekics, and de- 
figned for the ufc xrf religion. 

III. It is true, the practices and cuftoms of nati- 
ons do jiot agree in this refpedt; fome having 
permitted die plunder of things facred and re- 
ligious, and others having looked upon it as a 
criminal profanation, But whatever the uits and 
cuftoms of different people are, they can never coa- 
ftitute the primitive rule of right. In order, there- 
fore, to be affured of the right of war in regard to 
this article,, we muft hare rccourfc to the law of 
nature and nations. 

IV. I obferve then, that things facred are not in 
themfdhres difierent from thofe we call profane. The 
former differ from the latter, only by the reltgioils 
ufe to which they were intended. But this applica- 
tion or uie does not give the things the quality of 
holy and facred, as an intrinfic and indelible charac- 
ter, of which they cannot be deprived. 

V. Tte things, thus confecrated, always belong 
either to the ftate, or to the fovereign ; and there 
is nq reaibn why the prince, who has devoted thetfi 
to reKgtous purpofes, may not afterwards apply them 
to the ufcs of life ; for they, as well as all other pub- 
lic things, are at his difpofal. 

VI. It is therefore a grofe foperftition to believe, 
that by the confecration, or deftination of thefe 
things to the fervice of God, they, as it were, change 
matter) and belong no more to men ; that they arc 

U a cncirtly 
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entirely withdrawn from commerce, and that the 
property of them pafles from man to God. This 
is a dangerous fupcrftition, owing to the ambition 
of the clergy. 

Vn. We muft therefore confider facred things as 
public goods, which belong to the ftate or fovereign. 
All the liberty which the right of war gives over the 
goods belonging to the ftate, it alfe gives with^ 
refpeft to things called facred. They may therefore 
be fpoiled or wafted .by the enemy, at leaft as far as 
is neceffary and conducive to the defign of the war ; 
a limitation which is no way peculiar to the plunder 
of facred or religious things. 

VIII. For, in general, it is evident that it is not 
lawful ta pluilder for plunder's fake, and that it is 
juft and innocent only, when it has fome relation to 
the defign of the war ; that is, when fome advantage 
accrues direftly from it to ourfelves, by appropri- 
ating thofe goods, or at leaft, when by ravaging and 
deftroying them, we in fopie meafure weaken . the 
enemy. It would beamadnefs, equally brutal and 
criminal, to do evil to another without a profpedt 
of doing fome good, either diredlly or indirea:ly,.jto 
ourfelves. Ic very feldom happens, for inftance, that 
after the taking of towns, there is any neceflity for 
ruining temples, ftatues, or other public or private 
ftruftures : we fhould therefore generally fparc all 
thefe, as well as the tombs and fepulchers. . 

* 

IX. It may however be obferred, with re- 
fpe<5t to. things facred, that thofe who believe they 

contain 
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contain fotncthing divine, and inviolable, arc really 
in the wrong to meddle with them at all ; but this 
is only, bccaufe they aft againft their own confci- 
cnce. And here, by the way, we may take notice of 
a reafon given to clear the Pagans of the imputation 
of facrilcge, even when they pillaged the temples of 
the gods whom they acknowledged as fych -, which 
is, they imagined that: when a ^ity was taken, 
the guardian deities of that pkce quitted, at the 
fame time, their temples and altars, efpecially after 
thofe deities, with every thing elfe that was facred, 
had been invited out with certain ceremonies. This 
is excellently defcribed by Cocceius, in his diflert^tion 
De Evocatione Sacrorum, 

X. Let us on this fubjeft add the wife reflexions 
which Grotius makes, to perfuade generals to bcr 
have with moderation in regard to plunder, from 
the advantages which may accrue to themfelves. from 
fuch a conduft. And firft he fays, ** by this means 
•* we take from the enemy one of the moft power- 
ful weapons, dcfperation. Befides, by fparing 
the enemy's country, we give room to believe ' 
t^at we are pretty confident of victory : and cle- 
** roency is of itfelf proper to foften and engage the 
minds of men. All which may be proved by 
feveral illuftrious examples.'* 









XL Befides the power which war gives to fpbil 
and deftroy the goods of an enemy, it likewife conr 
fers a right of acquiring, appropriating, and juftjy 
retaining the goods we have taken from him, till 
the fum due to us is paid, including the cxj>ences 

U3 • of 
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of the w^^ in wluch bis refofal of payment engaged 
tis ; and whatever elfe we think neceflary to ftcura 
to ourfelves, by way of caution from the enemy. 

Xn. By the law ^ of nations, not only he that 
makes war for a juft rcafon, but ^fo every man, in 
a juft war^ acquires a property in what he fakes 
from the 6ttemy, and that without rule or meafure, 
at leaft as to the external effefts, with which the 
fight of property is accompanied j that is to fay, 
neutral nations ought to regard the two parties at 
war, as lawful proprietors of what they can take 
from each other by force of arms ; the ftate of neu- 
trality ' not permitting them to ei^ufe either fide, 
or to treat either of the contending powers as an 
ufurper, purfuant to the principles already, efta- 
blifhed. 

Xin. This is generally true, as welt with refpeft 
to moveables as immoveables, fo long as they are in 
the poffeflton of him who has acquired them by the 
right of war. But if from the hands of the conque- 
ror th^y have pafled into the power of a third, 
there is no reafon, if they are immoveables, why 
the antient owner fliould not try to recover them 
from that third, who holds them of the enemy, by 
what title foever ; for he has as good a right againft 
the new poffcflbr, as againft the enemy himfclf. 

i 

XIV. I feid, if they are immoveables ; for with 
refpedl to moveable effefts, as they may eafily 
be transferred by commerce into the hands of the 
fubjcfts of a neutral ftate^ often Without their know- 
ing 
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ing tMt they were taken in wu: -, the tranquillity of 
nations, the good of con^merce, and even the ftate 
of neutrality, require that they fhould always be 
reputed lawful prize, and the pcpperty c^ the 
peribn of whom we hold them. But the cafe is 
other wife with refpeft to imnK)veables, they are im- 
moveable in their nature ^ and thofe to whom a (late, 
which has taken them from an enemy, ^ould re- 
(ign them, cannot be ignorant of che manner in 
which it poifefles them. 

XV. Here, a queftion is moved, when is it that 
things are faid to be taken by the right of war, and 
are juftly deemed to belong to him who is in pof- 
fefllon pf them ? Grotius anfwers as a civilian, that a 
man is deemed to have taken moveable things by 
the right of war, as foon as they are fccured from 
the purfuit of the enemy ^ or when he has made 
himfelf matter of them in fuch a manner, that the 
firft owner has loft all probable hopes of recovering 
them. Thus, fays he, at fea> (hips and other things 
are not faid to be taken, till they are brought into 
iomt port or harbour belonging to us, or to fome 
part of the fea where our fleet rides ; for it is only 
then that the enemy begins to defpair of recovering 
them. 

XVI. But, in my ^opinion, this nunner of an- 
fwering the queftion is altogether arbitrary, and has 
no foundation in nature. I fee no reafon why the 
prizes, taken from the enemy, fhould not become 
our property as fi>on as they are taken. For when 
two nations are at war, both of them have all the 

U 4 requi* 
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rcquifitcs for the acquifuion of property, at the very 
moment they take a prize. They h^ve an in- 
tention to acquire a title of juft property, namely, 
the right of war ; and they are aftually in poffeflion 
. of the thing. But if the principle, which GroHus 
fuppofes, was to be allowed, and the prizes taken 
from the enemy were not deemed a lawful acquifiti- 
on, till they are tranfportcd to a place of fafety, it 
would follow, that the booty which a fmall number 
of foldiers has taken from an enemy, may be re- 
taken from them by a ftronger body of troops of 
the fame party, as ftill belonging to the enemy, if 
this fecond body of troops has attacked the 6rft be- 
fore they had conveyed their booty to a place of 
fafety. 

XVIL This laft circumftance is therefore altoge- 
ther indifferent, with refped to the prefent queftion. 
The greater or fmaller difficulty the enemy may 
find, in recovering what has been taken from him, 
does not hii^r the capture from aftyally belonging 
to the conqueror. Every enemy as fuch, and {6 
long as he continues fuch, always retains the will 
to recover what the other has taken from him ; and 
his prefent inability only reduces him to the ne- 
ceflity of waiting for a more favourable opportuni- 
ty, which he ftill feeks and defires. Hence, with 
refpeft to him, the thing ought no more to be 
deemed taken, when in a place of fafety, thap 
when he is ftill in a condition of purfuing it. All that 
can be faid, is, that in the latter cafe, the poJOTeffi- 
op of the conqueror is not fo fecure as in the fo'r- 
picr. The truth is, this diftipftion has be^n in- 

^ Vcnte4 
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vented only to cftablifti the rules of the right of 
poftliminy, or the manner in which the fubjeils of 
the ftate, . from whom fomething has been taken in 
war, re-enter upon their rights ; rather than to de- 
termine the time of the acquifition of things taken 
by one enemy from another.. 

XVIII. This to inc feems to be what the law of 
nature determines in this point. Grotius obferves 
alfo, that by the cuftpms eftablifhed in his time 
among the liates of Europe^ it is fufficient that the 
prize has been twenty four hours in the enemy's 
pofleffion, to account it loft. Tbuanusy in his hiftory 
on the year 1595, gives us an example, that this 
cuftom was obferved alfo by land. The town of 
Liere in Brabant having been taken and re- taken 
the fame day, the plunder was returned to the 
inhabitants, becaufe it had not been twenty- four 
hours jn the hands of the eneniy. But this rule 
was afterwards changed, with refpeft to the U- 

nied Provinces % and in general we may obferve, 
that every fovereigq has a right to eftablifh fuch 
rules, in regard to this point, as- he thinks proper, 
and to make what agreements he pleafcs with other 
powers. Thete have been feveral made, at dif- 
ferent times, between the Dutch and Spaniards, the 
Bortugucze and the northern ftates* 

XIX. Grotius applies thefe principles alfo, to 
iands ; they are not to be reputed loft as foon as 
they are fcized on, but for this eflfedl they are to be 
fo fecured with durable fortifications, that, without 
being fprced, they cannpt be rcpoflfefs'd by the firflb 

owner. 
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owfifn But to this cafe we may alfe apply the re- 
fle^ons akeady made. A territory belongs to an 
enemy as foon as he is mafter of it^ and as long aa 
he continues in pofleffion of it. The greater, or 
lefler precautions he may take to (ecure it^ are no- 
thing to the purpofe. 

XX. But be this as it may, it is Co be obferved, 
that during the whole time of the w^, the right 
we acquire oyer the things we have taken from the 
enemy, is of force only with refpeft to a third dif- 
intercfted party 5 for the enemy himfelf may retake 
what he has loft, whenever he finds -an opportunity, 
. till by a treaty of peace he has renounced all his pre- 
tenfions. 

XXL It is alfo certain, that in order to appro- 
priate a thing by the right of war, it muft belong 
CO the enemy ; for things belonging to people who 
are neither his fubjedb, nor animated with the fame 
iprit as he againft us, cannot be taken b]^ the right 
of war, even tho* they are found in the enemy's 
country. But if neutral ftrangers furnilh our ene- 
. my with any thing, and that with a de^n to put^ 
him into a condition of hurting us, they oiay be 
looked upon as taking part with our enemy, and 
their effeds may confequently be taken by th^ right 
of war. 

XXII. It is however to be obferved, that in du- 
bious cafes it. is always to be prefumed, that what 
we find in the enemy's country, or in their flups, is 
deemed to bek)ngto them; for befides thstf this 

pre- 
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prffumption is' v^ry natural, 'if the contrary maxim 
was to take place, it would lay a foundation for an 
infinite number of frauds. But this prefumption, 
however reafonjkblc in itfelf, may be deftroycd by 
ccmtrary proofs. 

XXIIT. Neither do the fliips of friends become 
lawful prizes, tho' fome of the cnemy^s cffc£b arc 
found in thcmj unlefs it is done by the confent 
of the owners ; who by that means feem to violate 
the RCutraBty, or friendfhip, and give us a juft right 
to treat them as an enemy. 

XXIV. But in general w^ muft obfcrve, with rc- 
fpeA to all thefe queftions, that {H'udence and good 
policy require, that fovereigns fhould come to fome 
agreement among tbemfetves in regard to thefe 
difierenr cafes, in order tp layoid the difputes i;Hiich 
may arife from them, 

XXV. Let us alfo take notice of a confcquence 
of the principles here cftaWilhed ; which is, that 
when we have taken things from the enemy, which 
he himfelf had taken from another by the right of 
war, the former poflefTor cannot claim thetti. 

XXVL Another queftion is, whether thingt^ 
taken in a public and folemn war, belong to 
the ft ate, or to the individuals who are members 
of it, or to thofe who made the firft feizure? 
I anfwer, that as the right of war is lodged 
iQ the fovereign alone, and is undertaken by 
his audioiity, all that is taken is originally and 

/ pri- 
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primarily acquired to him^ whatever hands it firft 
falls into. 

XXVIL However, as the war is burdenfome to 
the fubjefts, both equity and humanity require that 
the fovereign fhould make them partake of the ad- 
' vantages which may accrue from it. ' This may be 
, done, either by affigning to thofe who take the field 
a certain pay from the public, or by (haiing the 
booty among them. As to foreign troops, the fo- 
vereign is obliged to give them no more than their 
pay ; what he gives them above that, is pure libe- 
rality. 

XXVIII. Grotius^ who examines this queftion at 
large, diftinguifhes between afts of hoftility truly 
public, and private a<Sts that are done upon the 
occafiop of a public war. By the ktter, according 
to him, private perfons acquire to themfelves prin- 
cipally; and direftly, what they take from the* ene- 
my ; whereas, by the former, every thing taken be- 
longs to the whole body of the people, or to the 
fovereign. But this decifion has been juftJy criti- 
cifed upon* As all public war is made by the au- 
thority of the people, or of their chief, it is from 
this fource we muft originally derive whatever right 
individuals may have to things taken from the 
enemy. In this cafe there muft always be an exjprefs 
or tacit confent of the fovereign, 

XXIX. It is alfo to be obferved, that in treat- 
ing this point Grotius has confounded different things. 
The queftion does not relate to the law of nations, 

properly 
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properly fo called -, for in whatever manner that law 
is underftood, and whatever it be founded on, it 
ought to relate to the affairs in difpute between two 
different ftates. Now whether the booty belongs 
to the fovereign who makes war, cfr to the generals, 
or to the*foldier5, or to other perfons, who take 
any thing from the enemy ; that is nothing to the 
enemy, nor to other ftates. If what is taken be a 
good prize, it is of fmall cdnfequence to the ene- 
my in whofe hands it remains. As to neutral peo- 
ple, it is fufKcient that fuch of them as have pur- 
chafed, or any other way acquired a moveable thing 
taken in war, pannot be molefted, or profecuted 
upon that account. The truth is, the regulations 
and cuftoms, relating to this fubjeft, are not of pub- 
lic right ; and their conformity, in many countries, 
' implies no more than a civil right, common to fe- 
veral nations Separately. * 

XXX. As for what m particular relates to the 
acquilition of incorporeal things by the right of war ; 
it is to be obferved, that they do not become our 
property, except we are in poffeflion of the fubjedt 
in which they inhere. Now the fubjefts they inhere 
in, are either things or perfons. We often annex, 
for inftance, to certain lands, rivers, ports and towns, 
particular rights, which always follow them, what- 
ever pofJefTors they come to ; or rather, thofe who • 
poflefs them, are thereby invefted with certain rights 
over other things and perfons. 

XXXI. The rights which belonjg direftly and im- 
mediately to perfons, regard either other perfons, or 

only 
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only^rtain things. Thofc which arc annexed to 
perfofis over other pcrfbns, are not obtaihed but 
with the confent of the pcrfbns themfclvcs ; who arc 
Ibppofcd not to have given a power over them to 
any man promifcuoutfy, but to fomc certain pcrfon. 
Thus, for inftanoe, dio* a king happen to be made 
prifoher of war, his enemies have not therefore ac- 
quired his kingdom with him. 

XXXIL But with relpeft to pcrfend ri^ts over 
things, die bare feizure of the pcrfon of the encmy« 
is not a fufficient title to the property of all his dR- 
feds, unlefs wc really take pdSeffion of thefe eSeds 
at the fame time. This may be ilhiftrated by the ex- 
ample, given by Grcfius and Pufftnd^rf^ of the pre- 
lent which Alexander the Great made to the Tbe£a*' 
Kans^ after haviftg deftroycd the city of Tbthes^ of 
an inftrument, in which tlie Tbejfalians acknbwkdg- 
cd that they owed the TMans a hundred talents. 

XXXni. Thefe are the rights which war gives us 
over the cffcfts of the enemy. But Grotius pretends, 
that the right by which wc acquire things taken 
from the enemy, is (b proper and peculiar to a ib- 
fcmn war, declared in \(orm, that it has no force in 
others, as in civil wars,^f. and that in civil wars, 
in particular, there is no change of property, but 
in virtue of the fentcncc of a judge. 
♦ • 

XXXIV. Wc may obferve, however, upon this 
point, that in mofl civil wars ho common judge 
is acknowledged. If the ftate is m^iarchical, the 
dlfpute turns either upon the fucccflion to the crown, 

or 



» > 

Politic L aw. 

or upon a conHderable part of the Hate's pretend* 
ing that tt^e king has abufed his power, in a man- 
ner which authorifes tte fubjeft to take up arms 
againft him. 

XXXV. In the firft cafe, the vwy nature of the. 
caule, for which the war is undertaken, occafions 
the two parties of the date to form, as it were, 
two diftinfb bodies, till they come to agree upon a 
cWef by fome treaty. Thus, with refpcft to the 
two parties which were at war, it is on fuch a treaty 
that the right depends, which p&rfons may have to that 
which has been taken on eidier fide ; and nothing 
hinders, but this right may be left on the fame foot-* 
ing, and admitted to ukt place in the fame man- 
ner, as in public wars between two ftates always 
diftinft. 

XXXVL As to otfier nations, who were not 
concerned in the war, they have no more authority 
to examine the validity of the acquifitions^ than they 
have to be judges of a war made between two dif- 
ftrent ftates. 

XXXVII. The other cafe, I mean an infurrc6Hon 
of a confiderabk part of the ftate againft the reign- 
ing prince, can rarely happen, except when that 
prince has given room for it, either by tyranny, or 
by the violation of die fundamental laws of the 
kingdom. TTius the government is then diffolved, 
and the ftate is aftually divided into two diftin^ 
and independent bodies ; fo that we are to form here 
the fame judgment as in the 'firft cafe. 

xxxvin. 
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• XXXVIIL For much ftronger reafom does this 
take place in , the civil wars of a republican ftate ; 
in which the war, immediately of itfclf, dcftroys the 
fovcreigntyj^ which fubfifts foldy in the union of 
its members. 

XXXIX. Gr$Hus fe^ms to have taken his ideas 
' on this fubje<5t from the Roman Taws ; for thefe 
decreed) that prifoners taken in a civil war could 
not be reduced to flavery. This was, as Ulpian 
the civilian * remarks, bccaufe they looked upon a 
civil war riot properly as a war, but as a civil diffen- 
Jion ; for, adds he, a real war is made between 
thofe who are enemies^ and animated with a hoftile 
fpirit^ which prompts them to. endeavour the ruin 
of each other's ftate. Whereas, in a civil war, how- 
ever hurtful it often proves to the nation, the one 
wants to fave itfelf in one manner, and the other in 
another. Thus they are not enemies, and every 
perfon of the two parties remains always a citizen 
of the ftate fo divided. 

XL. But all this is a fuppofition, or j£^/a« of 
n^Z»/, which does not hinder what I have been faying 
from being true, and from taking place in general. 
And if, among the Romans^ a perfon could not ap- 
propriate to himfelf the prifoners taken in a civil 
war, as real flaves, this was in virtue of a particular 
law received among them, and not on account of 
any defedi: of the conditionS| or formalities^ which, 
according to Grotius^ are required by the law of na- 
tions^ in a public or folema war. 

♦ Lib. XXI. fciS, t. £ de capt. U revcril 
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XLL Ltflrly^ as for the wars of robbers and pt^^ 
races, if they d3 not produce the tffc&s we have * 
mentioned ; if they do not give to chefe pirates a 
right of appropriating wimt they have tiken, it if 
becaufe thefe people are robbers, and enemies to 
mankind, and confequentiy perfons whefe adts of 
hoilility are manifeftly unjuft, which authorifes all 
nations to treat them as enemies. Whereas, in 
other kinds of war, it is often diiiicult to judge on 
which fide the right lies ; fo that the difpute conti- 
nues, and ought to continue, undecided, with re« 
iped to thofe who are unconcerned in che war. 



I 
\ 



, CHAP. VIII. 

Cf the right of foverdgnty acquired over tie eofh 

quered. 

I. T^Efides the effeds of war, hitherto mention^ 
IJ ed» there remains one more, the mod im* 
portant of all, and which we ihall here confider 1 I 
mean the right of fovereignty acquired over the 
conquered. W^ have already remarked, when ex* 
plaining the different ways of acquiring fovere^ty^ 
that in general it may be acquired either in a violezi^ 
manner, and by the right of conqueft, &^ 

n. Wc muft however obferve, t;h^ war *or con- 
queft, confidercd in itfeif, is not properly the caufe 
of this acquifition \ that is, it is not the fource, or 
immediate origin of fovereigoiy. This is always 
founded on the u^k or exprefs confent of the peo- 

Vol. XL X pic, . 



ptf^ withott wbkh fl^ date of w^v ftill fub^S) 
for we cannot concnvt how there can be an obli- 
gation to obey t perfen, to whom we have promife^ 
ho fulgeftion. War chert is, properly fpeaking, no 
more than the occafion of obtaining the fovereignty ; 
as the conquered cbufe rather to fiibmit to the ric-- 
tor's fway, than to e^pofe thernfcWcs to total de- 
ftruAion. 

V 

III. Befidcs, the acquifition of fovereignty by the 
right of conqueft cannot, ftridly fpeakin^, pafs for 
lawful, unlefs the war be juft in itfelf ; and unl^ 
|he lawful end propofed, authorifes the conqueror to 
pufli the a£fs of hoftility fo far, as to acquire the 
fovereignty over the vanquiftied : that is to fay, ci- 
ther our enemy muft have no other means of pay- 
ing what he owes us, and of indemnifying us for 
the damages he has committed ; or our own fafety 
muft abfolutely oblige us to Inake him dependent 
on us« In thefe circumftances, it is certain that the 
refiftance of a vanquiftied enemy, authorifes us to 
pufli the afts of hoftility againft him fo far, as to 
reduce him entirely under our power ; and we may, 
without injuftice, take advan^ge of the fuperiority 
of our arms, to extort from him the confent whidi 
ke ought to give us voluntarily, and of his own 
accord. • • 

r 

IV. Thefe arc the true principles 6n which fove- 
reignty, by the right of conqueft, is grounded. 
Hence we may conclude, that if, upon thefe foun-^ 
dations, we were to judge of -the diflPerent acquifi- 
tions of tlus nature^ few of them would be found 

r : well 
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"Well eftabliihed ; for it rarely happens, that the van- 
quiflied are really reduced to fiich an extremity, as 
not to be able to fatisfy the juft pretenfions of the 
conqueror, otherwife than by furrendering, and fub- 
mitting themfelves to his dominion, 

V. Let us hgwever obferve, that the intereft and 
tranquillity of nations require, that we Ihbuld de- 
viate a little from the rigour of the principles' now 
cftablilhcd. Indeed, if he who has conftrained an- 
other, by the fuperiority of his arms, to Tubmit to 
his fway, had undertaken a war manifeftly urjuft, 
or if the pretext, on which it is founded, is vifibly 
friv'olous in th6 judgment of every reafonable per- 
lon, I (corifefs that a fovereignty, acquired in thefe 
circumftances, would to me apjpear vifibly unjuft j 
and I fee no reafon, why the vanquilhed people 
fiiould be more obliged to Iceep fuch a treaty, than 
a man, who had fallcft into the hands of robbers, 
would be obliged to pay, at their demand, the mo- 
ney he had promifed them for the ranfom of *his life, 
and liberty. 

VI. But if the conqueror had undertal^en a war 
for tome fpecious rcafon, tho' perhaps at the bottom 
not ftriftly juft, the common intereft of mankind 
requires, that we Ihould exaflly obferve the engage- 
ments we have entered into with him, tho* extorted 
by a terror in""*itrclf unjuft ; fo long, at leaft, as^no 
new reafon fupervenes, which may lawfully exempt 
us from keeping our promife. For as the law of 
nature direfts that focietics, as well as individuals,* 
ftioulJ labour for their prefcrvation, it obliges us, 

X 2 for 



3^7 






jqS 7^ Principlbs ^T 

for this reafon, not indeed to confidcr the afts of 
hoftility committed by an unjuft conqueror as pro- 
perly juft, but fo look upon the engagement of an 
cxprcfs, or tacit treaty, as nevcrthelefs valid. So 
that the vanquiflied cannot be releafed from keeping 
it, under the pretext of its being caufed by an 
unjuft fear, as he might otherwif; do, had he no 
regard to the advantages accruing from it to man- 
kind. 

ViL Thefe confiderations will have ftill a greater 
weight, if wc fuppofe that the conqueror, or his 
poftcrity, peaceably enjoy the fovereignty which he 
has acquired by right of conqueft ; and befides, 
that he govern the vanquiflied like a humane and 
generous conqueror. In thefe circumftances, a long 
pofleflion, accompanied with an equitable govern- 
ment, may legitimate a conqueft, in its beginning 
and i»*inciple the moft unjuft. 

VIII. There are modeca civilians, who explain 
the thing fomewhat diflferently. Thefe maintain, 
that in a juft war the vi6lor acquires a full right pf 
fovereignty over the vanquifhed, by the (ingle right 
of conqueft, independently of any convention ; and 
even though the vidtor has otherwife obtained all 
the fatisfadtion, and inikmnification, he could re« 
quire. 

IX. The principal rcafon thefe doftors make ufe 
of to prove their opinion, is, that otherwife the con- 
queror could not be certain of the peaceable poflclji- 
cp of what he has taken, or forced the conquered 

to 
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to give him, for bis jgft pretcnfions 5 (ince they might 
retake it from him, by the fame right of war. 

X; But this reafon proves only that the conque- 
ror, who has taken poffeflion of the enemy's coun- 
try, may command in it while he holds ir, and not 
refign it, till he has good fecurity that he fhall ob- 
tain or poflefs, without hazard, what is neceflary 
for the fatisfaftion and indemnity, which he has a^ 
right to cxa^t by force. But the end of a juft war 
does not always demapid, of itfctf, that the con- 
queror (hould acquire an abfblute and perpetual right 
of fovcreignty over the conquered. It is only a fa- 
vourable occafion of obtaining it ; and for that pur- 
pofc, there muft always be an cxpreft or tacit con- 
sent of the vanquilhed. Otherwile, the ftate of war 
ftill fubfifting, the fovereignty of the conqueror has 
no other title than that of force, and lads no longer 
than the vanquiflied are unable to throw off the 
yoke. 

XL All that can be faid, is, that the neutral pow- 
ers, purely becaufe they are fuch, may, and ought 
to look upon the conqueror as the lawful pofleflbr . 
of the fovereignty, even tho' they ihould believe 
the war unjuft on his fide. 

XII. The fovereignty thus acquired by the right 
of war, is generally of the abfolute kind. But 
fometimes the vanquiflied enter into certain conditi- 
ons with the conqueror, which put (bme limitati- 
ons to the power be acquires over them. Be 
this as it may, it is certain that no conqueft ever au* 
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tborifes a prince to govern a people tyrannically }- 
fince, as we have before Ihewn, the moft abfoiute 
fovercignty gives no right to opprefs thofc who 
have furreodered ; for even the thing itfelf, and 
the laws of nature, equally confpire to lay the con*< 
queror under ao obligation, to govern thole whom 
he t^ai fiibJued) with moderation and equity. 

XIII. There ar«^ therefore, fcveral precautions 
to be uied in. the exercife of the foverc^nty acquired 
oyer the vahqui(hed ^ fuch^ for inftance^ waa that 
prudent moderation of the antient Romans^ who con- 
founded, in fome meafure, the vanquilhed with the 
viAors, by hading to incorporate them with them- 
felves, and to malce them fliarers of their liberty and 
advantages. A piece of policy doubly faiutary; 
which, at the fame tinoe that it rendered the condi- 
tion of the vanquitb'd more agreeable^ confidarably 
ftrengihcned the power and empire of the tCmam. 
** What would our empire now have been," fays Se* 
neca^ " if the vanquifti'd had not been intermixed with 
the vigors, by the effeft of a found policy ?'* 
Rmulus^ our founder,'* fays Claudius in Tacitus^ > 
was very wile with refpaft to .moft of the peo- 
ple he fubducd, by leaking thofe, who were his 
enemies, the lame day fitizcns/' 



XIV. Another moderation in viAory, confifts in 
leaving to the conquered, eitjier kings or people, 
the fovercignty. which they enjoyed, and not to 
change the form of their gaveinroent. No 
better method can be taken to fecure a . con- 
qucfl: : and of this we liavc feyeral examples in 
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indent hiftOi*y, tfpc(Mly in that of thtf /?#• 
mans. 

XV. But if the conqueror cannot, without dan- 
ger to hlmfelf, grant all thefe advantages to the con*- 
quered ; yet things may be fo moderated, that foitie 
part of the fovereignty fhall be left to them, or tp 
their kings. Even when we ftrip the vanquilh'd 
intirely of their fovereignty^ we may ftill leave them 
their own laws, cuftoms, and magiflrates, in re*- 
gard to their private and public affairs, of fmaU 
importance; 

XVI. We muft not, above all thhigs, deprive 
the vdllquilh*d of the exerdfe of their religion, un^ 
lefs they happen to be conviriced of the truth of 
that which the conqueror prcxfefles. This complain 
fence iil riot only of itfelf very agreeable 10 the van-* 
quiih'd, but the conqueror is abfolutely obliged t^ 
it 5 and he cinnot, without tyranny, opprefs them 
in this refpeft. Not that he ought not to try 
to bring the vanquilh'd to the true religion i 
but he ought only to ufe fuch rtieans, as are pro^ 
portioned to the nature of the thing, and to the 
end he has in view j and fuch as have in themfelvci 
npthing violent, or contrary to humanity. 

XVIL Let us obferve, hftly, that not only hu- 
m^tiicy, yuC prudence alfo, and even the intereft of 
the conqueror, reqiiife that what we have been faying^ 
with refpeft to a vanquifh'd people, ftiould be ftriftly 
pradtifcd. It is ab important maxim in politics, that 
V, is more difficult tO' keep, than to conquer pro*^ 
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Tinces. Conquefts demand no more dim fim*^ 
but juftice muft prcferve them. Thefe ire thc.prin* 
cipal things to be obferved, in refpeft to the diffi^- 
rent eflfeds of war, and to the moft eflential queffih 
ons relative thereto. But as we have already had 
occafion to fpeak of neutrality, it will not • be im» 
proper to &y fomething more partkular about 
it. 

0/ Neutrality. 

L There is a general^ and a particular mutraiity. 
The general is, when without being allied to eittor 
of the two enemies at war, we are difpofed to ren* 
der to each the good offices which every nation is 
naturally obliged to render to others. 

IL The particular neutraTity 1^, whep we are par* 
ticularly engaged to be neuter by fom^ compaft, 
either tacit or exprefs, 

i 

I 

III. The laft fpecies of neutrality is dther full 
and intire, when we ad equally iri all rcfpc<5ks to- 
wards both parties 5 or limited, as when we favour 
one fide more than the other^ with* refpcft to certain 
things or adions. 

IV. We cannot lawfully conftrain any po-fon to 
enter into a particular neutrality j becaufe every one 
is at liberty to make, or not make particular treaties, 
or alliances, and becaufe, at Jcaft, they are noti)Ound 
to do it but by virtue of an imperfeft oUigation. 
But acj who has undertaken a juA war, mky oblige 
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other nations to ob&rve an ads^ and g^eral nt%h 
trality ; that is to fay, not to fairour his memy moM 
than himfelf. 

V« We ihall give here an abftra^ as it were, of tht 
duties of neutral nations* They are obliged equally 
to put in , pra6life» towards both parties at war, the 
laws of nature, as weU abfolute as conditional^ 
whether they impofe a pierfe£t, or only an imperfeft 
obligation. 

• « 

VI. If they do the one any office oi humanity^ 
they ought not to refufe the like to the ochor, un- 
lefs there is fome manifeft reafon whichcngages them 
to do Ibmething in favour of the one, which the 
other had otherwife ho right to demand, 

VII. But they are not obliged to dp offices of 
humanity to one party, when they expofe them- 
felves to great dangers, by refufing them to the 
other, who has as good a right to demand them: 

VIIL They ought not to furnilh either party iifitli 
things which ferre to exc^cife a^ of hoftility, un* 
lels they are authorifed to do it by fome particular 
engagement i and as for thofe which are of no ufe 
in war, if they fupply one fide with them, they 
nuft alfo the other. 

IX. They ought to ufe all their efdeayours to 
t^g itiatters to an accommodation, that the in* 
jured party may obtain fatisfa£tion, and that tbe 
WAT may be brought to a fpeedy conclufion. 
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" X.' BattM thtf artr under any plicate* engage** 
mmt, vbey ought co fulfill ic pundually« 

XI. On the other fide, thofe who arc at war muft 
«AaAiy obfenre, tow&i'crs neutral nations, the laws 
of fociability, and noC exepcife any a61:s of hoftiiity 
againft them, nor {\xStt their country to be^ ravaged 
or piumkttd; 

XII. They may however, in a cafe of neceflity^, 
take {>offi!flion of a place fituated in a neutral coun- 
try ; providad) diat ds fdon as the danger is -dver, 
they reftore it to the ri^t owner, and makie him 
fods&dion fw ti» d^ai^es he has received. 

• * 

1 

CHAP. IX. 

Of public treaties in ginlfali 

I. 'TT^ HE fub^a^ofpuWk! treaties cbnffitutcis-a 
J[ confiderable part of the law of nations, 
«nd dfeferve^ to have itS* principles and ruleS explain- 
ed with fome cxa<Sneft. By public treaties, we meant 
ihch ^referficnti as can be made only by public au- 
tliottrity, or thofe which foverdghSi confidcred ai 
fijthi rt^fccwith each other^ concerning things^ which 
dire&ly concern the good of the ftatc. This is what 
diftinguilhes thefe agreements, not only from rh^ofe 
tihich individuals rtiake with eaehl other, but alfo 
from the contrafts of kings, in regard- to thfeir prl* 
vtK aifeirsi 
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n. What we Iwufebofofe obferpcd, concenring ther* 
necefllty of introducing convestionr. betwixt priT^am 
men, and the advances arHing* feom them, maf 
be applied to nations and different ftates. Nacioaar 
may, by means of treaties, unite themfelves more ' 
p^culariy into atfociety, which fhali reeiprocaHy 
aiTcare: cfai^ of feafonable aOiftanee, either fbr the ' 
neceflaries and conveniences of life, or to ptividc fiir ' 
their greater fecurity upan^ tix brealung out of a war* 

III. As this b the caie^ ibvereigns are nalefs ob- 
liged, than individuals^ inviolably to keep thek" 
word, and be faithful to their engagements. The 
kw- of nations makes this an iadifpcnfable duty ; 
for it. is evident, that were it otherwife, not onljr*^ 
public treaties would be ufelefs to nations, but more- 
over, that the violation of thefc would throw them 
into a date, of diffidence and continual war ;, that 
is to fay, into the mofl: terrible fituation. The ob- 
ligation therefore of fov«^igns, in this refpcd:, is 
ib'much the ftrongeri as, the violation of this duty 
has more dangerous confequences, which intereft the 
happincfs of numbers of individuals. The fan^ity 
of an oath, which generally accompanies public 
treaties', is an additional motive to engage princes 
to obfervc than with the utraoft ftdelity ; and cer- " 
tainly nodung is tncfct fhasneful-for fovereigns, who 
to ngoroufly puniih.fach of their fubjedls as fail in 
their engagements, than to fport with treaties and* 
public faith, and to look upon them only as the 
means of deceiving each other: 

3j&^ royal merd ought th^eforeto be inviolably - 
and facred. But there is reafon to fear, that if 

princes 
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princes are not more attentive to this point, thb ex* 
preflfion ^I foon d^aierate into an oppofite fcnfe, 
in the fame manner as formerly Cariba^inian faith * 
was taken for perfidy. 

IV. We muft alfo obfcrve, that all the prin* 
ct{^ we have heretofore eftabliflied concerning the 
Talidity» or invalidity of conventions in general, 
agree to public treaties, as well as to the contrafts 
of inviduals. In both, therefore, there muft be a 
ierious conlent, properly declared, and exempt from 

err or ^ frauds and violence. . 

§ 

V. If treaties, made in thefe circumftances, are 
obligatory between the rcfpedive ftatcs or fovc- 
reigns, they are alfo obligatory, with regard to 
the futjeds of each prince in particular. They 
oblige, ascompads between the contracting pow* 
ers ; but they have the force of laws, with re«* 
Jpedk to the fubje£ts confidered as fuch ; for it is 
evident that two fovereigns, who conclude a treaty, 
lay their fubjedts thereby under an obligation of do* 
tng nothing contrary to it. 

VI. There are fcvcral diftiniftions of puUic trea- 
ties^ and 1^ fome turn (imply on things, to wluclv 
we were obliged by the law of nature before ; and 
others fupendd fome particulars to the duties of na« 
tural law. 

\ 

VII. Under the firft head we may rank all thofe 
Ireatics, by which we are purely and fimply en* 

* Panica fides^ 

. gaged 
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gaged to do no harm to others^ but, on the con* 
trary, to perform all the duties of humanity to- 
wards them. Among civilifed nations, who profeis 
to follow the laws of nature, fuch /treaties are not 
neceflary. Duty alone is fufiicient^ without a for- 
mal engagement. But among the antients thefe 
treaties were thought expedient, the common opi«» 
nion being, that they were obliged to obferve the 
laws of humanity only to fellow-fubjefts, and that 
they might confider all ftrangers as enemies, and 
treat them as fuch, unlefs they had entered into 
fome engagement to the contrary : and of this we 
have many inftances in hiftory. The profeflSon oi 
free-booter, or pirate, was no way fhameful among 
leverai nations^ and the word^^/x, which the Rc-» 
mans ufed to exprefs an enemy, originally ligQified 
no more than a ftranger. 

VIII. Under the fecond kind I comprehend all 
thofe compadsy by which two nations enter into 
fome new, or more particular obligation, with re-* 
ipe£t to each other ; as when they formally engage 
to things to which they were not obliged, but in 
virtue of an imperfect obligation, or even to which 
they were no ways before obliged* 

IX. 2^ Treaties, by which we engage to fome- 

thing more than what we were obliged to, in vir- % 

tue of the law of nature, are alfo of two kinds ; 
fome equals others unequal. 

3^. Both arc made cither in time of war, or in 
full peace. 
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X Equal treaties, «re thdfe -contraftcd with an 
-entire equality on both &#cs ; that is to fay, when 
juat only the engagements and promifes are equal 
jon both fidei, either purely and (imply, or in pro- 
portioin to the ftrength of each contrafting party •, 
hut alfo, when they engage on the fame fobting ; fo 
ihat neither of the pities is in any relpcCt infcriot 
io the other. 

XI. Thefc tvea^ ate inade, either wiA t view 
CD iommen€^ or to tODDmnwty of war, or, in (bor^ 
to any other matter. With refjpeft to commerce, 
br otample, by ftipulating that the fobjefts, on 
dtber Ikk, IhaU be free from all cultom or toll, or 
chat no more (hall be demanded of them, than 
of the natives of the country, &fr. Equal treaties, 
or leagues relating to war, arc, when we ftJpulate, 
for example, that each fhall furnifh the other an 
equal number of troops, fhips, and other things ^ 

.ami this in all kinds of war, defenftve as well as 
offenfive, or in defenlhre only> 6fr. L^ly, treaties 
of equality may alfo turn tipon any other matter ; 
as when it is agreed, that one fhall have no forts 
on the other's frontiers ; that one fhall not grant 
protedion to the other's fubjects, in fome criminal 

. cafes, but order them to be feized and fent back ; 
that one fhall not give the other's enemies pafTage 
, thro^ his country, and the like. 

XII. What we haye been faying, fufBciently Ihews 
the meaning of unequal treaties. And thefe are, 
when the promifes are either unequal, or fuch as lay 
harder conditions on one of the parties, than on the 

2 other. 
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Other. The inequality of the things ftipuklted, U 
fonietimes on the fide of the moft powerfol €€fnfe<fe- 
rate, as when he promifes. his afliftiHiGe to the other, 
without requiring the like •, and fometimes, on thi: 
fide of the inferior confederate, aa when he engaged 
to do more for the ftronger^ than the latter pro- 
mifes in return. 

XIII. All the conditions of iinequal treaties «f6 
not of the fanie nature ; fome there are, which tho* 
burdenfome to the inferior ally, yet leave the Sove- 
reignty entire ; others, on t^ contrary, include i 
diminution of die independance, and fovereignty ^ 
the inferior «lly . 

Thus, in tiie treaties between the Remans ^hd the 
CartbagiHians^ at the end of the fccond Punic sevr, 
it was stipulated, that the Carthaginians (koiAd not 
begin any war, without the confent of the Roman 
people 5 an article which evidently diminiftied the 
fovcreignty of Carthage^ and made her dependant on 
Rems, ^ 

But the fovereignty of the inferior ally continues 
entire, tho' he engages, for example, to pay the 
other's army, to defray the cxpences of the war, to 
difmantle fome towns, to give hoftages, to look 
upon all thofe as friends or enemies, who are friends 
ior enemies to the other, to have no forts, or ftrong • 
holds in certain parts^ to avoid failing in particular 
lets, to ackrK)wledge the pre-eminence of the other, 
and, upon occafion, to (hew reverence and honow 
to his power and majefty, 6?^. 
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XIV. However, tho' thefe, and other fimilar con- 
ditions. 
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ditibns, do not diminifli the fovercignty, It is cef- 
tain that iuch treaties of inequality are often of fo 
delicate a nature, as to require the greateft ctrcum* 
fpe£tion in managing tbeni ; and that if the prince, 
who is fuperior to the other in dignity, furpafles 
him alfo confiderably in (Irength and power, it is to 
be feared that the former will gradually acquire aa 
ablblute foverdgnty over him, efpecially if the 
coi^eracy be perpetual 

r 

XV. 4^ PuUic treaties are alfo divided into real 
mdperfinal. The latter are thofe made with a 
prince, purely in regard to his perfen, and esrpkt 
with him.. The former are fuch, as are made rather 
with the whole body of the ftate, than with the 
king or government, and whicti con&quently out* 
live thde who made them, and oblige their fuc- 
cefibrs. 

XVI. To know which of thefc two clafles every 
treaty belongs to, the following rules may be laid 
down. 

1^ We mufl: firft attend to the form and phrafe 
of the treaty, to its claufes, and the views propofed 
by the contrading parties. Uirum autem in rtm^ an 
in perfmam folium efi^ mh mims ex verbis^ quam ex 
mente cvnvenientium ^ftimandum *• Thus, if there 
is an exprefs claufe that the treaty is perpetual, or 
for a certain number of years, or for the good of , 
the ftate, or with the king for him and his fuccef- 
ibrs^ wc may conclude that the treaty is real. 

• Leg. VIL fea. Vlf I. ff; de ftiftis. 
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l^ Ewry treaty made with a republic. Is in It} 
own nature real, becauie the fubjefti with whom we 
contraft ic, is a thing permanent. 

g^ Tho' the government ihould happen to be 
changed from a republic into a monarchy, the treaty 
is Ibll in force, becaufe the body is ftill the fame^ 
and has only another chief, 

4®. We muft however make an exception here, 
which is, when it appears that the preferyatlon of 
the republican government was the true cauf^ of the 
treaty ; as when two repuSlics enter into an alliance, 
by which they agree to alfift one another, againft 
fucb as ihall endeavour by force to alter their con* 
fiitutipn, and deprive them of their liberties^ 

5^ In cafe of doubt, every public treaty made 
with a king ought to be deemed real, becaufe, in 
dubious cafes, the kipg is fuppofed to ad as cluef^ 
and for the good of th^ (late. 

6\, Hence it follows, that as after the change of 
a democracy into a monarchy, the treaty is ftill in 
force, in regard to the new king ; fo if the go«- 
vemment, from a monarchy, becomes a republic, the 
treaty made with the king does not expire, unlefs it 
iitras mzmidkly peribnal. ' 

7^ Every treaty of peace is real in its own na- 
ture, and ought to be kept by the fucceiTors •, for 
as foon as the conditions of the treaty have been 
punftuaUy fulfilled, the peace effeftually eflfaces the 
injuries which excited the war,, and reftores the na** 
tions to their natural fituation. 

8*. If one of the confederates has performed what 
the treaty obliged him to, and the other fhould die 
before he performs the engagements on his part, the 

VoL.IL T fucccffor 
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fuccd&r of the deoeafed king 13 obliged either mdre- 
\j to iodcmiiify the other party for ^hat he has 
performed, or to fulfill his predeceflbr's engage- 
ment. 

9^ But if nothing is executed on either part, or 
l^e performances on both fides are equals then li 
the treaty tends dire£Uy to the perfonal advantage 
of the king, or his family, at is evident, that as ibon 
as he dk5, or his ifamily is extinft, the treaty muft 
alio c^ire. 

ic'. Laftly, we muft obfcrve that it is grown iA- 
€0 a cuQrom for fuccefibrs to renew, at leaft in ge* 
neral terms, even the treaties manifeftly acknow- 
ledged for real, that they may be the more firongly 
bound to obierve thena, and may not dunk them- 
ielves difpenfed frcmi that obbgation, under a pr»» 
iext that they have different ideas qoncemii^ the 
interefis of the ftate, from thofe of ^etr predeceC- 
fors. 

XVIL Concermng tittties, or alliames, it i$ olten 
difpiAed, whether they may be lawfully made with 
thofe whp do not profcfs die true rdigioo ? I an- 
fwer, (hat by the law of nature there is no c&fficulty 
in this point. The right of making idfiances is 
common to all men, aiui has nothing oppoltfe ta 
the principles of true rdigion ; which is £3 fiur firom 
condemning prudence and humanity, that> it ftroogly 
r^ommends both *. 

XVIII. To judge righdy of the cauies whidi put 

** See €rodtts on war and peace, lib. IL ch. xv. ieft I, 9, 

IO9 II» 12. 
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jtn end to piAHc treati«s, we muft careFuWy Attend 
-to the rules of conventions in general. 

I*. Thus a treaty, concluded for a certain tim^ ' 
irm agreed on, 
•nee ex{»r«i, it mult not 
;newed j feu* a new oJUb- 
ed. 

tfter the treaty spires, 
bfch feem conforniable to 
alHancc, they ought ra- 
fimple markA of friend- 
t as a tacit reooration of 

iwke this esce[^0Q, un- 
i can bear no other con- 
fl^uAion, than that t^ a tacit renovation of the pre- 
cedifig cooipaS. Thiu, for example, if one alfy 
has engi^ed to pay another a certain fum annually, 
and after the expiration of the term of the alliance, 
the fame fum is paid the following year, the alli- 
«nce i^ tadtly renewed for that year. 

S". It is a ciHiftqijence of the nature of ^1 com- 
pfl£is in general, th^ when one of the partias via- 
lates the ffigsgements into \rhich he had entered by 
tteaty, the other is freed, and may refule to ftand 
CO chc agreement t for gently cadi article d Ac 
treaty has the force of a condition, the want of whieh 
rcuder) it void. 

6**. The if gcflcrjilly the cafe, that is to fay, wlM;n 
there U no Bgretmenc otherwile -, for fametiroes 
this claufe is inferred, that the violation of any Angle 
arocle^ the treaty ftiall nof break it intirely,^to 
liie cpd thftt fieither party Oiouid % from their ien- 
Y 2 gagu 



324 T^he Principles of 

gagcmcnts for every flight ofFence. But he who, 
by the aflion of another, fuffers any damagc» 
ought to be indemnified in fome fhape of another. 

XIX. None but the fovcreign can make alliances 
tnd treaties, either by himfelf, or by his. officers and 
minifters. Treaties concluded by minifters, oblige 
the fovcreign and the dates, only when the minifters 
have been duly authoriled to make them, and have 

' done notlung contrary to their orders and inftruAi- 
ons. And here it may be obferved, that among 
the Romans the word fcedus^ a public compaff^ or 
folemn agreemifit^ fignified a treaty made by order 
of the fovcreign power, of that had been afterwards 
ratified ; but when public pcrfons, or minifters of 
ftate, had promifed fomething relating to the fbve- 
reign power, without advice and command from it, 
this was called fponfioy or a fimple promifc and 
- engagement. 

XX. In general it t!^ certain, that when minifters, 
without the order of their ibverdgn, conclude a 
treaty concerning public affairs, the foverdgn is not 
obliged to ftand to it ; and the minifter, who has 
entered into the negotiation without inftruAions, 
may be puniftied according to the exigence of the 
cafe. Howevef, there may be circumftances in 
which a fovcreign is obliged, either by the rules of 
prudence, or even thofe of juftice and equity, to 

' ratify a treaty, tho' concluded without his <Mrders. 

XXI. When a fovcreign is informed of a 
treaty, made by one of his minifters without his or- 

3 dcrs. 
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derSy his jHence alone does not imply a ratification, 
* unlefs it is accompanied with fome aft, or other cir- 
cumftance, which cannot well tear another explica- 
tion. And much more, if the agreement was made 
upon condition of its being ratified by the fove- 
reign^ it is of no force till the foVereign has ratified 
it in a formal and exprefs manner. 
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Of compass made with an eneti^. 

L A MONG public compafts, thofc which 
^j^ fuppofe a ftate of war^ and are made 
with an enemy, deferve a particular attention. 
There are two kinds of thefe ; fome which do not 
put an end to the war, but only moderate or fufpend 
the afts of hoftility ; and others, which end ;the war 
intirely. But before we confider thefe compacts in 
particular, let us firll inquire into the validity of, 
them in general; 
tVketber we ought to keep our faith given to an enemy? 

n. This queftion is certainly one of the moft 
beautiful and important belonging to the law of 
nations. Grotius and Puffendorf are not agreed 
in this point. The former maintains generally^ 
that all compafls made with an enemy ought to 
be kept with an inviolable fidelity. But Puffen^ 
dorf is fomcwhat dubious with refped to thefe corn- 
pads, which leave us in a ftate of war, without a 
dcfign to remove it. Let us therefore endeavour to 

Y 3 cftabliih 
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cftablilh fowft prineiplc!^, by meifts of which we 
may drtcrminc with fcfp6d to thefe two opifiiOns. 

tU. lobfirve, i^ That tho* War of itfdf deftfoyi 
the ftattf 6f fOciety between two ft^tioAs, We muft 
ilOt thcnCe conclude that it is li^jefted to rtO law, 
and that all right and obligation afe dbfolutely at an 
end between two enemies. 

2^. On the contrary, every body grants that there 
is a right of war, obligatory of itfelf, between ene- 
mies, and which they cannot break thro% without 
-being defeftive In theit- duty. This i^.whac we 
have proved before, by (hewing that there are juft 
itid linjcrft Wars ; and that even in the jufteft, it is 
not allowable to pufh afts of hoftility to the utmoft 
ei^trcttiity, but that we ought to keep within Certain 
, bounds ; and cotifequcntly, thit there are things m^ 
jitfi and unlawful^ ivett With refpeft tO i,n etiemy. 
Since therefore war does fjot, of itfcl/, fubvert d! 
the laws of fociety, we cartnot from this alon6 eon- 
chide, that becaule two nation^ are at Wkr With each 
other, they are difpenfed from keeping their Word, 
and from fulfilling the engagements they have fnatde 
with each other, during the courfe of the war. 

3^*. As War is in itfelf a very great eVil, it i$ the 
common intereft of nations, not to deprrvd them- 
felv^s Vohintarily of the means which prtidence fug- 
gefts to moderate the rigour, and to fu(J)ehd the 
effects of it. On the contrary, it is iheir dtity .tO 
endeavour to procure thefe meins, and to*make ufe 
6f them upOA occafioti ; fo far at leaft, as the at- 
tainment of th6 lawful end of war will permit. Now 
there i3 nothing h\it public faith that, cad procure, 

to 
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CO the parties engaged in war, the liberty td tkkt 
breath ; nothing but this can fecure to towns, that 
have furrendered, the feveral rights which they have 
referved by capitulation. What advantage wdutd » 
nation gain, or rather, what is it they would not 
lofe, if they were tg have no regard to their faith 
given to an enemy, and if they looked upon com- 
pacts, made in fuch circumftanccs, only as the mean* 
of circumventing one another ? Surely it is not to 
be fuppoied, that the law of nature approves of 
maxims fo manifeftly oppofite to the common good 
of mankind. Bdfides, we ought never to wage war, 
purely for the fake of it, but only thro' neceffity, 
hi order to obtain a juft and reafbnable fatisfaction 
and a fblid peace ; from whence it evidently follows, 
that the right of war between enemies cannot extend 
fo far, as to render hoftilities perpetual, and ta 
create an invincible obftacle to the re-eftaWiflimcnt 
of the public tranquillity. 

4^ And yet this wouM certainly be the confe- 
quence, if the law of nature did not lay us under 
an indifpcttfable obligation of performing whatever 
agreement we have voluntarily made with the ene- 
my during the war ; whether thefe agreements tend . 
only to fufpend, or moderate acts of hoftility, or 
whether they arc defigned to make them ceafe in- 
tirely, and to re-eft?blifh peace. • 

For, in Ihort, there are only two ways of obtain- 
ing peace. The firft is, the total and entire de- 
ftruftion of our enemy ; and the fecond is, the en* 
tering into articles of treaty with him. If therefore 
treaties and compafts, made between ctieniies, were 
not in themfclvcs facred and inviolable, there would 

Y4 be/ 
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be no other means of procuring a foltd peace, than 
carrying on the war to the utmoft extremity, and to 
the total ruin of our enemies. But who does not 
iee that a prindple, wluch toids neceflarily to the 
deftru&ion of mankind and fociedes, is dire&Iy con- 
trary to the law of nature and nadons, whofe prin- 
cipal end is the prefervadon and liappineis of human 
fodety in genoal^ and of civil focicdes in parti* 
cular? ^ 

5*. We can make no diftin^on, in this refpeA^ 
between the different treaties that we may enter into 
with an enemy \ for the obligation which the laws 
of nature lay upon us, to obferve them inviolably, 
relates as well to thofe which do not put an end to 
the war, as to thofe which tend to re-eftablifh peace. 
There is no medium, and we mud lay it down as a 
general rule, that all compadls with an enemy are 
obligatory, or that none of them arc really fuch. 

And, indeed, if it was lawful, for inftance, to 
break on purpofe a folemn truce, and to deuin, with- 
out any reafon for it, people, .to whom we had given 
pafs-ports, 6fr. what harm would there be in cir- 
cumvenring an enemy, under k pretext of treating 
of peace ? When we enter into a negotiation of 
this kind, we are ftill enemies ; and 'tis properly but 
a kind of truce, which we agree to, in order to fee 
if there are any means of coming to an accommo* 
dation. If the negotiations prove unfucccfsful, it is 
not then a new war which we begin, fince the dif- 
ferences, that occafioned our taking up arms, arc not 
yet adjufted ; we only continue the afts of hoftility 
which had been fufpendcd for fome time : lb thxi 
wc could no more rely on the enemy's fincerity, with 

I , relpcft 
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rdped to compafts which tend to re-efUbliih peace^ 
than to thofe whole end is only to fulpend, or mp- 
derate a£b of hoftility. Thus diftrufts would be 
continual, wars eternal^ and a folid peace unattain* 
able. 

6^ The more frequent unneccflkry wars are be- 
coincy thro' the avarice and ambicion of fovereigns, 
the more a fteady adherence to the principles, here 
eftabliihedy is indifpenfably necellary for the intereft 
of mankind. Cicero therefore juftly affirms^ chac 
there is- a right of war, which ought to be obfcrvcd 
between the contending parties, and that the enemy 
retains certain rights, notwithftanding the war ^« 

Nor is it fuSicient to fay, as Puffendorf does, 
that it is a cuilom which, among others, has obtained 
among civilized nations, out of particular refped to 
military bravery, that all compads made with aa 
enemy ought to be looked upon as valid. He ihould 
alfo have added, that this is an indifpenfable duty, 
that juftiee requires it, that it is not in the power 
of nations to eftabliih things oil another footing, 
and that they cannot innocently deviate from the 
rules which the law of nature prefcribes, in this cafe^ 
for their common advantage* 

IV. It will not be difficult, by means of the prin- 
ciples here eftabliflied, to anfwer the reafonings by 
which Pufendorf pretends to ihew, that all com- 
pass made with an enemy, are not of them- 
felves obligatory. We fhall be content with ob- 
ferving, i^. that the arguments he uies prove 

• Efi etiam jus Itlfftum 5 fidefque jurisjurMtdi >Sf/^ €um hajte 
fenfcmdan Off. lib. IV. cap. 19. 

nothing. 
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nothing; bccaufe they prove too mdch, &t. and 
2^ that all that can be concluded from them is, 
that we ought to ad prudently, and take proper 
precautions before we pafi bur word, or enter into 
any engagement with an enemy ; becaufe mankind 
are apt to break their prpmifes for their own inte- 
feft, efpecially when they have to deal with people 
whom they hate, or by whom they are hated. 

V. But it will be faid, is it not an inconteftable 
principle of the law of nature, that all conventions 
and treaties, extorted by injuftice and violence, are. 
void of themfelves ; and confequcntly, that he who 
has been forcecjl to make them againft his will, may 
innocently bre^k his word, if he thinks he can do it 
with fafety, ' 

Violence and force af e the charafteriftics of war ; 
and it is generally the conqueror that obliges the 
vanquiQiM to treat with him, and by the fuperiority 
of his arms, conftraitis them to aCdept the conditi- 
ons he propofes to them, whether the war he hds 
undertaken be juft Or not. How then is it poflSble, 
that the law of nature and nations fhould declare 
treaties, made in thefe circumftances, to \>t facfed 
and inviolable ? 

I anfwer, that however true the principle on which 
this objecflron is founded, may be in itfelf, yet we can- 
not apply it, in all its extent, to the prefenc queftion. 

The common, intefeft of mankind requires, that 
we fhould make fome difference between promifes * 
extorted by fear, among private p^fonS, and thofe 
to which a-fovereign prince or people is conftrabcd^ 
by the fuperiority of the arms pf a conqueror, whofd 
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pfetcnfions were unjuft. The Jaw of nations then 
mikes ift cxccjption here to the general rule of the law 
of nature, which difannuls conventiorts extorted by 
unjuft fear ; or, in other words, the law of nations 
holds for juft on both fides, that fear which in- 
duces enemies to treat with each other, during the 
couffe of a war j for otherwife, there would be ao 
method, either of moderating its fury, or of put- 
ting a final period to it, as we hare already fhewn. 

VI. But that nothing may be omitted, relathig 
to this queftion, we ftiall add fomething for the 
further illuftration of what we have been faying. 

Firft then, it is neceffary, I think, to diftinguifli 
here, whether he, who by the fuperiority of hii 
arms has eompelled his enemy to treat with him, 
had undertaken the war without reafon ; or whether 
he could alledge fome fpecious pretext for it. . l£ 
the conqueror had undertaken the war for fome plau- 
fible reafon, tho' perhaps unjuft at bottom, then it 
is certainly the hitereft of mankind, that the law of 
nations fhould make us regard the treaties, conclud- 
ed in fuch circumftances, as valid and obligatory ; . 
fo that the conquered cannot refufe to obferve them, 
under a pretext that they were extorted by an un- 
juft fjMr. 

But if we fuppole that the war was undertaken 
without reafon, or if the motive alledged is ma- 
rtifeftly friv6l0us, or unjuft, a§ AteUndif^ going to 

ftibdue remote nations, who had never hfeard of him, 
&c. As fuch a War is a downright' robbery, I eoii- 

fefs 1 do liot think the vanquifhed more obliged to 
obfervt the treaty to which they were compelled, 

than 
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thail a inan, fallen into the hands of thieves, is ob* 
liged to pay a fum of money, which he had pro-» 
mifed them, as a ranfom for his life or liberty. 

VII, We muft alfo add, as a very neccflary re- 
mark, that even fuppofing the war was undertaken 
for fome apparent and reafonable caufe, if the treaty, 
which the conqueror impofes on the vanquiflied, in- 
cludes fome condition manifeftly barbarous, and in- 
tirely contrary to humanity ; we cannpt, in thele 
, circumftances, deny the vanquilhed a right of re- 
ceding from their engagements, and of be^nning 
the war afrefh, in order to free themfelves, if they 
can, from the hard and inhuman conditions to 
which they were fubje£ted, by the abufe their enemy 
made of his vidory, contrary to the laws of hu- 
manity. The jufteft war does not authorife the 
conqueror to keep no meafures, or to ufe all liber- 
ties with refped to the vanquiflied ; and he cannot 
reaibnably complain of the breaking of a treaty, the 
conditions of which are both unjuft in themfelves^ 
and full of barbarity and cruelty. 

VIIL The Roman hiftory furniflies us with an 
example to this purpofe, which deferves our notice. 

The Privernates had been feveral times fubdued 
by the Romans^ and had as often revolted *, but their 
city was at laft retaken by the conful Phutius. In 
thefe diftreiTed circumftances, they fent ambaffadors 
to Rome to fue for peace. Upon a fenator's afking 
them what punifhment they thought they deferved ; 
one of them anfwercd, that which is due to men who 
think themfelves worthy of liberty. Then the conful 
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diked them, whether there was any room to hope, 
that they would obferve the peace, if their fault was 
pardoned ? " The peace (hall be perpetual between 
us, replied the ambalTador, and wc fhall fmth- 
fully obferve it, if the conditions you lay upon 
us are juft and reafonable ; but if they are hard 
*^ and diflionourable, the peace will not be of long 
" continuance, and we Ihall very foon break it/^ 

Tho* fome of the fenators were offended ,at this 
anfwcr, yet moft of them approved of it, and faid 
that it was worthy of a man, and of a man who was 
born free : acknowledging therefore the force of the 
rights of human nature, they cried out, that thofe 
alone dcfcrved to be citizens of Rome^ who eftecmed 
nothing in comparifon of liberty. Thus the very 
perfons, who were at firft threatened with punifti- 
ment, were admitted to the rights of citizens, and 
obtained the conditions they wanted ; and the ge- 
nerous refiifal of the Privernates to comply with the 
terms of a dilhoriourable treaty, gained them the 
privilege of being incorporated into a ftate, Which 
at that time could boaft of the braveft, and moft 
virtuous fubje&s in the univerfc *.' 

Let us therefore conclude, that a due medium is 
to be obferved, that we ought inviolably to obferve 
treaties made with an enemy, and that no except!-* 
on of an unjuft fear Ihould authorife us to break our . 
promife, unlefs the war was a downright robbery, or 
the conditions impofed on us were highly unjuft, 
and full of barbarity and cruelty. 

IX* There is ftill another cafe, in fine, in which 

* Liry, lib. VIU* cap. xx, xxi. 

we 
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wc may avoid the crime of perfidioufiiefs, and ytt 
not perform what w« have promifed to an enemy i 
««rhich is, when a certain condition, fuppoCed to b^ 
the bafi^ of the engagenooit, is wanting. This is a 
- axi&qxicnot oS the very nature of con^As ; by 
this principle, the infidelity of one 6f the conerad- 
ing parties fets the other at liberty : for according 
to the common rqle, all the articles ^ o(» and the 
iame agreement ar^ indudfid one in the c^ber, in 
the manner of a coodkioa, as if a perftm was i^- 
fm&iy to fey, / wiS 4o fucb or fucb a tbiMg^ prpf- 
videdyoudo fa or fa*. 

C H A P. XL 

Of compaSs with m enmy^ wbifb d$ nof fut t» ^ 

to the wmr. 

LA MO N G thofe c(Hi>pa^ which \1t2m us 
j[\, in a ftate of war, one of tte priocip^ is 

a iaruce. 

A truce is an agreetneoc, by whkb we enn^^ fo 

forbear all a6b of hoftihQr for iwk^ time, the war 

fiill continuing. 

IL A trace is not therefore a pnuxt for tl^ war 
continues. But if we agrte, for initance, qn cor^^in 
co^tfIb^tions duriBg the war, as ih^ m g^end 
only to prevent a(^ ti hoftility^ th^ oug^t CO CiMlft 
during the truce j fince, at that time, fuch afts are 
not lawful An(j» on the contCirir, ^ifi is agreed 

* Secf abairc, 

that 
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tUmt taij pirticujlir thing b to take place in time' of 
peacci the time of truce is noc included. 

in. As wtTf truce lcav¥S itf in a iiats of war, k 
feUow9» that afW the term is escpitedt there is. no 
neceSitK ^hai war ihould be dedansd ag^n ; becaul^ 
we do not begin a new war, but only continue that 
in which we were formerly engaged. 

IV, This pnociple, that the wnr renewed after m 
truoe is not a new war^ niay be applied to feverai 
other ca&s. lo a treaty of peace, concluded be- 
tween the BKhpp of Trent and the Venetians ^ it was 
agreed^ Aat mik forty Jhculdhe put inpfff^m af 
v^at tief eif/pyed hf fire ti>€ laji war. 

In the beginning of this war the biftop had taken 
a eafUe from the VenetiuMs^ which they afterwards 
ittocdc:. The biihop re&fed to give it up, under a 
pretext that it had boen retaken after finreral truces, 
wluch had been made during the courfe of that war* 
The diTpute was evideatly to be decided in favour of 
the Venetians. 

V. There are truca of fiwrer^ kiuds. 

i^. Soniccimes, duritig the truce, the armies on 
boeh Gdts are in the fields and in motbn ; and the& 
are generally iimited to a £ew days. Somotiqies the 
parties Jay down their anm* and retiee to their own 
countries ; and in this osfe the traces are of longer 
duration. 

z"". There is a general truce for all the ^titortos 
luid dominions of bf^ parties ; w:xd a. particular ti^ticc 
Tefbmued to particular places ^ as iox exacfiple, t^ 
fta,.and not by land, ^c. 3^ 
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3*/ Laftly, there is an al^ute, indetertmtiate^ 
and gexienl truce, and a truce limited and deterr 
mined to certain things ^ for example^ to bury the 
dead, or if a befieged town has obtained a truce, 
only to be iheltercd from certa'm attacks, or from 
]>articular ads of hoftility, fuch as ravaging the 
country. 

VI* We muft al(b obferve, that, ftridly fpeaking^ 
a truce can be made only by an exprefs agreement ; 
and that it is very difficult to eftabltih a treaty oS 
this* kind on the footing of a tacit convention, un- 
leis the fads are fuch in themfeives, and in thdr 
drcumftances, that they can be referred to no odier 
principle, than to a fincere defign of fufpending 
ads of hoftility for a time. 

Thus, tho* for a time we abftain from ads of ho* 
ftility, the enemy cannot from that alone conclude^ 
that we have coi^ted to a truce. 

Vn. The nature ol a truce fufficiently (hews what 
^ the eflPeds of it are. 

i^ If the truce is general and abfolut^ all acts 
of hoftility ought, generally lpeakiqg« to ceafe, 
both with refpect to perfons and things ; but this 
ihould not hinder us, during the truce, to raife new 
troops, o*ect magazines, repair fordfications, ^c. 
unlefs there is (bme formal ccmvention to the con- 
trary ; for thefe are not in themfeives acts of ho- 
ftility, but defeniive precautions, which, may be 
taken in time of peace. 

2^ It is a violation of the truce, to fetze on any 
place pdfe&d by the enemy, by corrupting the gar- 

^ rifon^ 
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fifon; It is alio evident, that we caniiot juftly, 
during a truce, take pofleflion of places dcfcrted by 
the enemy, but really belonging to him, whether 
.the garrifon were withdrawn before or after the 
truce. 

- 3°. In confequence hereof, we muft rcftore thofe 
things belonging to the enemy, which during the 
truce have accidentally fallen ipto our hands, even 
tho' they had been formerly our property. 

' 4*. During at truce, it is allowed to pafs and re- 
pafs from one place to another, but without any 
train or attendance that may give umbrage. * 

VIII. And here it may be aflced, whether they 
who, by any uneXpedcd and inevitable accident, 
^re found unfortunately in the enemy's country, at 
the expiration of a truce, can be detained prifoners. 
or whether they ou^ht to have the liberty of re^ 
tiring? Gretius and Puffendorf maintain, that by 
the right of war we may detain them as prifoners ; 
but Grotius adds, that it is certainly more humane 
and generous, not to infill on fuch a right. As for 
my own part, I am of opinion that it is a confe- 
quence of a treaty of truce, that we fhould fet fuch . 
perfons at liberty i for fince, in virtue of that en- 
gagement, we are obliged to grant them free egrcfi 
and regrefs, during the time of the truce j we ought 
alfo to grant them the fame permifllon after t^e 
truce is expired, if it appears manifeftly that a fu- 
perior force, or an unexpcfted accident has hindered 
them from making ufe of it during the time agreed 
upon. Otherwife, as thefe accidents may happen 
every day, fuch a permiflion would often become a 
: Yqu II. . Z fnare 
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foare to malqe a ^eat many people Ml into die 
hands of the enemy. Such are the prindpai e&d^ 
of an abfolutc and general truce. 

IX. As for a particular truce, determined to cer- 
tain things, its effects are limitod by the particular 
nature of the agreement. 

!«• Thus if a truce is gjranted only for burying 
the dead, we ought not to undertake any thing htw, 
which may alter our fituatioo ; for inftame,. we can- 
not, during that time, retire into a more fecure pc^» 
nor- intrench ourfelves, &^. for he, who has grant<^ 
a ihort truce for the interment of the dead, has 
granted it for that purpofe o^ly, and there is no 
reaibn to extend it beyond the czk agreed on. 
Hence it follows, that if he, to whom fuch a truce 
has been granted, fhould take advantage of it to m* 
trench himfelf, fo^example, or for ibme other uie» 
the other party wou0 have a right to prevent lum 
by force. The former could not complain; for it 
never cpu^ be reafonably pretended, that a truce^ 
which was granted for the interment of the dead, 
^nd reftrained to that finglc aA, gives a right to 
undertake, and carry on any other thing undifturbed. 
The only obligation it in^x>ies on the perfon who 
has granted it, is, not forcibly to oppofe the inter- 
ment of the dead ; tho* Puffiudorf^ indeed, is of 
a contrary opinion ^. 

a% Jt is in confequence of the fame principles^ 
that if we fuppofe that by the truce perfons ^y^ 
and not things, are protefted from aftj of hoftility 1 
in this 6a£b,^ if in order to defend our goods wo 

*^Su titf h^ of Nature and Nations, 1, VIIL c. vii. fea. 9. 

wound 
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<wtHi54 any pafcM^ it is not a breach of the truce ; 
fqr when the fecuritjr ^ peffons on both iidc$ is 
.agreed on, the right pf dirfending againft pilUge 
is alfo rcfcrved. And hence the fecurity of perfons 
is not general, but only for thofe who go and come 
wkhoia; defign to, tik^ ^y thing ir^m ^c enfmy, 
wi(^ whom fueh limited truce i$ made. 

X, Every true? oh%es the coiitradting parties, 
horn the moment the agreement k concluded. But 
as for jhe fubjefti on both fide^ they are under no 
obligation in this refpedl, till the truce has been fo- 
iemnly notified. Hence it follows, that if before 
this notification the fubjet^a con^mic Tome ^s of ho- 
fiyity, qr do (bmetbing contrary to the truce^j they 
are liable to no punifliment. The powers, however, 
5ipho have concluded the truce, ought to indemnify 
thofe thai have fuSercd, and to reftore things^ aa 
much as polfible, to their former ftate. 

XI. Laftlyv if the truce flaould happen to be vio- 
lated on one Me, the other is certainly at liberty to 
proceed to afta of hoftility, without 4ny new decla- 
ration. But when it is agreed, that he who firft break* 
the truce Ihall pay a certain fine ; if he pays the fine, 
or fufl&rs the penalty, the other has not a right to 
begih a^ of hoftility, before the expiration of the 
term : but befides the penalty ftipulated, the injured 
party has a right to demand an indemnification of 
whait he has buffered by the violation of the truce. It 
is to be obferved however, that the aligns of private 
peribna do not break a truce, unlefs the fovereigij 
has fomc hand in them, either by an order, or ty 

Z 2 «l 
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an approbation ; and he is fuppolcd to approve whit 
has been done, if he will neither puniih, nor deliver 
up the offender, or if he refufes to reftore the things 
taken during the cefladon of arms. 

Xn. Safe condufts are alfo compacts made be- 
tween enemies, and dcferVe to be confidered. By a 
fafe conduct, we underftand a privilege granted to 
fome perfon of the enemy's party, without a cefla- 
tion of arms ; by which he has free paflage and re- 
turn, and is in no danger of being molefted. 

XIIL All the queftions relating to fafe conducts 
.tnay be decided, either by the nature of the privi- 
lege granted, pr by the general rules of right in^ 
terpretation. 

I*. A fafe conduct granted to foldiers, extends not 
only to inferior officers, but alfo to thofe who com- 
mand in chief \ becaufe the natural and ordinary ufe 
of the word has determined it fo. 

2*. If leave is given to go to a certain part, it 
implies one alfo to return, otherwife the firfl: per* 
miflion would be often ufelefs. There may, how- 
ever, be cafes, in which the one does not imply the 
other. 

3*. He that has had leave to come, has not, ge- 
nerally Ipcaking, liberty to fend another in his places 
And. on the contrary, he who has had a permiflion 
to fend another perfon, cannot come himfelf ^ be- 
caufe thefe are two different things, and the per- 
miflion ought to be naturally reffrained to the per- 
fon himfelf, to whom it was granted ; for perhaps 
it would not have been given to another* 

4'* A 
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^ ' 4^ A father who has obtained a pafs-port, can* 
not take his fon with him, nor a hufband his wife. 

5^ As for fervants, tho* not mentioned, it fhali 
be prefumtfd to be allowed to take one or two, or 
even more, according to the quality of the perfon. 

6"".^ a dubious cafe, antt generally fpeaking, 
licence to pafs freely, does not ccafe by the death of 
him who has granted it -, it may, however, for good 
reaibns, be revoked by the fuccefibr : but in fuch a 
cafe the perfon, to whom the pafs-port Itias been 
granted, ought to have notice given him, and the 
neceiTary time allowed him for betaking himfelf to 
Z place of fafety. 

7^ A fafe condudt, granted during pleafure, im- 
ports of itfelf a continuation of fafe conduct, till ic 
is exprefsly revoked -, for otherwife, the will is fup- 
pofed CO fubiift ftill the fame, whatever time may 
be elapfed : but fuch a fafe conduft expires, if the 
perfon who has given it, is no longer in the employ* 
ment, in virtue of which he was impowered to 
grant fuch fecurity. 

* XIV. The redemption of captives is alfo a com* 
pad which is often made, without putting an end 
to the war. The anticnt Romans were very back- 
ward in the ranfoming of prifoncrs. Their prac- 
tice i¥as to examine whether thofe, who were taken 
by the enemy, had obfervcd the laws of military 
difcipline, and confequently, whether they defervcd 
to be ranfomed. But the fide of rigour generally 
prevailed, as moil advantageous to the republic. 

XV. But in general, it is certainly more agreeable, 

Z 3 both 
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both to the good of the itactf, and to humanity, to 
radbm prifooers ; unlals eatperieace convintee u^ 
thai it is ncccflary to ufe that fevericy towards them, 
in order to prevent, or redrefi greater evils, which 
wottid othdrwife be unavoidable* 

* 
XVL An agreemeocmade for die ranfi»m of k 

prUbner oannoc be revoked, under a pfetekt ihtt 

he is found to be much richer than we imagined : 

for this circumftance, of the prilboer's being 

OiOTt or lefs rich, has no relation to the en*- 

^gfigtrntM ; (b that if his ranfom was to be fettled 

by his worth, that condition fhoukl have been ipc^ 

cified in the contni&. 

XVIIw As pri(bners of war are not nbw mad^ 
flavts, ehe capcor has a right to nothing but what 
he aAually takes ; hence money, or othbr things^ 
which a prifoner has found means to Conceal, oer* 
tainly remain his {xoperty, and he may con(^uently 
make ufe of them to pay his ranibcti. The enemy 
cannot take pofleffion of what they know nothing 
of; and the prifbner lies under no obligation to 
ttKike a difcovery c^ all his effefis to the cdemy. 

XVin. There is iifi> another <]iieAion, wh^er 
the beir of a prtfoner of war is obli|^ to pay the 
rafi£»n, which the deceafed had agreed upon ? The 
anfwer is eafy, in my opinion. If the prifooer dii^ 
in captivity, the heir owes nothing, for the promife 
of the deceafed was made upon condition^ that he 
ihould be fet at liberty : but if he was fet at liberty 
before he died, the heir is certainly ch^goblt v6th 
theranfom. ^ XIX. 
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XIX. Oae queftkm more, i&, iviiethef a prifo^ 
ner^ who was relcafed on condition of rdeafmg an* 
other, is oUiged to return to prifon, if the other 
dies before he has obtained his releafement ? I an*^ 
fwer, that the releafed prifoner is not obliged to re* 
turn into cuftody, for that was not ftipulated in th^ 
agreement ; neither is it juft that he fhould enjoy* 
his liberty for nothing. He muft therefore gire an 
indemnification, or pay the full ralue of what he 
could not perform. 
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CHAP. XIL 

Of c&mfaSs made^ during the tew*, hy fuhdrdinate 
powers^ as ginerals ofarmus^ $r other commanders. 

I. A L L that we have hitherto faid, concern* 
JTj^ ing compafts between enemies, relates to 
tho& made by foverdgn powers. But (ince princes 
do not always conclude Rich agreements chemfelves, 
we muft now enquire what we ou^t to think of 
treaties madf by generals, or other ii^erior com-* 
manders. 

TL In order to know whether thefe engagements 
oblige the foverdgn, the following principles wilt 
dire& us. 

:i\ Since every peribn maty enter into an 
engagement, either by himfelf or by anodier, it 
is plain tttat the foverei^ is bound by the com^ 
pa As made by his minifters or. officers, in con* 
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kcfimct of the full powos and orders expreisly 
given them. : 

2^. He that gives a man a certain power, is 
retfohably fuppofed to have given him whatever is 
a neceflary confequence and append^^e of that power, 
and withcHit which it cannot be exercifed. But 1^ 
is not fuf^fed to have granted him any thing fur- 
ther. 

3^ If he, who has had a commiflion to treat, 
has kept within the bounds of the power annexed 
to his office, tho* he aft contrary to his private in- 
ftrudions, yet the fevereign is to abide by what 
he has done ; otherwife we could never depend on 
engagements contraAed by proxy. 

4*. A prinCe is alfo obliged by the aft of his 
minifters and officers, tho' done without his orders, 
if, he has ratified the engagements they have made, 
either by an exprefs confent, and then there is no 
difficulty, or in a tacit manner ; that is to fay, if 
being informed of what has paffed, he yet permits 
things to be done, or docs them himfelf, which 
cannot reafonably be referred to any other caufe, 
than the intention of executing the engagements of 
his minifter, tho' contrafted without his participa- 
tion. 

5^. The fovereign may alfo be obliged to execute 
the engagements contracted by his minifters with- 
out hb orders, by the thing itfclf •, that is, by the 
law of nature, which forbids us to enrich ourfclvcs 
at another's expencc. Equity requires, that in thefe 
circu^mftanccs we Ihould exaftly bbfcrv^ the conditio 
ons of the contraft, tho* concluded by aiinifters 
who had not full powers^ . . ; 
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' 6^. Thcfc arc the general' principles of natural 
equity, in virtue of which fovereigns may be more 
or Icfs obliged to (land to the agreements of their 
generals. But to what has been faid, we mufl: add 
this generalexception : unlefs the laws and cuftoms 
of the country have regulated it otherways, and 
thefe be fufficiently known to the perfons with whom 
the agreement is made. 

7®. Laftly, if a public minifter exceeds his com- 
miflion, fo that he cannot perform what he has pro- 
mifed, and his ihafter is not obliged to it^ he himlelf 
is certainly bound to indemnify the perfon with whom 
he has treated. But if there fhould be any deceit 
on his part, he may be punifhed for it, and his per* 
fon, or his goods, or both, arc liable to be feized, 
in order to make a recompence. 

IIL Let us illuftrate thefe general principles, by 
applying them to fome particular examples. 

I*". A commander in chief cannot enter into a 
treaty, that regards the caufes and confequences of 
the war ; for the power of making war, in whatever 
extent it has been given, does not imply the power 
of finiihing it. , 

2*'. Neither does it belong to generals to grant 
(ruces for a confiderable fpace of time ; for i''. that 
does not necefiarily depend on their commiflion. 
2*. The thing is of too great confeqUence to be left 
entirely to their difcretion. 3*": And laftly, circum- 
ftances are not generally fo preffing, as not to ad- 
mit of time to confult the fovereign i which a ge- 
neral ought to do, both in duty and prudence, as 
much as poffible, even with refpe& to things which 
he has power to tranfad): of himfelf. Much 
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Much kfs, therefor^ cao generals conelode diiie 
kinds of truces, which withdraw all the appe^aneo^ 
of war, aod come very near a real peace. 

3^ With refped to truces of a fhort duration, 
it 18 certainly in the power of a general u> make 
diem ; for example, to bury the dead* &Pa 

IV. Lieutenant-Generals, of tvcn inferior com* 
manders, may alfo make particular truces, dming 
the attack, for inftance, of a body of the cnemf 
intrenched, or in the fiege of a town 1 for this be- 
ing oftm very nccefliiryt it is reafonably prdumed, 
that fuch a power muft needs be included in the ex* 
tent of their commiffion. 

V. But a queftion here ariies, whether thefe par- 
ticular truces oblige only the officers who granted 
them, and the troops under their command, or 
whether they bind the other officers, and even the 

. conunander in chief ? GroHus declares /or the firft. 
opinion, thb' the iecond appears to me th^ b^ 
founded ; for i^ fince we (uppofe that it is in con* 
iequence of the t^cit con&nt of the fovereign^ that 
fuch a truce has been granted by an inferior officer, 
no other officer, whether equal or &perior» caa 
break the agreement, without indire^y wounding 
the authority of the fovereign. 

1^. Befides, this would ky a foundation for fraud 
and diftrufts, whkh might ttnA^ to render the ufe 
of truces, fo neceflary on feveral occafions^ ufekls 
and impradicable. 

VL It does not belong to a general to releale per** 
3 ibna 
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ibAs tskkn m w&r^ nor » dtfpofe of comjoered fo« 
vcreignttds and lands^ * 

VIL But it is tertably in the power of generalt 
to grant, or leave things, - which are not as jret ao ' 
tually pofieiTed : becaufe in war many cities, for 
eifiait^lei and often men, furrcnd^ themfdves, 
upM condition of preserving their lives and liberties^ 
Or finnetinMs dietr goods 1 concerning which the 
prefent circumftaaces do npt commonly allow timt 
fufficient to confult the ibvereign. Inferior com- 
manders ought alfo to have this r^fac, concerning 
thiflgs within the eisteat of their coftimiflion. 

VIII. In fine, by the principles here efti^liflied^ 
we may eafily judge of the oondufb of the Rmsm 
people^ with re^A tio Biimius king of xbi^Aruerm^ 
atid to the aflSur of tha Omiku Forki. 
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CHAP. XIIL 

Of <mfaSt made vitb an tiumf iy private pa-fittr* 

I. TT fbmetimes happens in war, that private per- 
X f^^^f whether foldiers or others, make com* 
pa6U with an enemy. Cicerv jufUy remarks, thitt 
if a private perfbo, conftrdnod by neceffity, has 
promised any thing tx> the enemy> he ought^ lelig^-* 
oidly to keep hts word *. 

f Dt Offic. Hb. I. cap. xiu. 

■ 
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n. And, indeed, all the principles we haVe hi* 
thtrto eftabliihed, manifeftly prove the juftice and 
neceffity of this duty. Befides, unlefs this be al- 
lowed, frequent obfl:ades would be put to liberty, 
and an occafion given for niaflacres, (Sc. 

IIL But tho* thefe coQipa£ts are valid in them* 
felves, yfct it is evident that no private peribn has a 
right to alienate what belongs to the public ; for this 
is not allowed even to generals of armies. 

IV. With refpcft to the a£tions and effefts of each 
individual, tho' the covenants made with the enemy 

' « on thefe affairs may fometimes be prejudicial to the 
ftate, they are neverthelefs obligatory. Whatever 
tends to avoid a greater evil, tho* detrimental in it-* 
felf^ ought to be confidered as a public good ; a$ 
for example, when we promiie to pay certain contri- 
butions to prevent pillage, or the burning of places, 
•©r. Even the laws of the ftate cannot, without injuftice, 
deprive individuals of the right of providing for 
their own fafety, by impofing too burdenfome an 
oUigation oh the fubjeds, which is entirely repug- 
nant to nature and reafon. 

V. It is in confcquence of thefe principles that 
we juftly tolerate the promife of a captive to return 
to prifon. Without this he wcHild not be fuffered 
to go home; and, it is certainty better for him, and 
for the ftate, that he (hould have thb permiffion for 
a time, than that he ihould remain always in prifon. 
It was^ therefore, to fulfill his duty, that Regulus 

i returned 
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returned to Carthage j and furrendcrcd ' himfelf into 
the hands of the enemy *. ' "^ 

r , 

\ 

VI. We niuft judge, in like nuriner, of the pro- 
mife by which a prifoner engages not to bear arms 
againji the releafer. In vain would it be objc&ed, 
that fuch an engagement is contrary to the duty 
we owe to our country. It is no way contrary to 
the duty of a good citizen, , to procure our liberty 
by promidng to forbear a thing which it is in the 
enemy's power to hinder^ Our country lofes no- 
thing by thaty but rather gains i fince a prifoner, S;} 
long as he is not releafed, is as ufelefs to it, as ii 
he was really dead. 

VII. If a prifoner has promifed- not to make hi$ 
cfcape, he ought certainly to keep his ^ord ; even 
tho' he was in fetters when he made it. But if a 
perfon has given his word, on condition that he 
ihould not be confined in that manner, he may breal^ 
it, if he be^ laid in irons. 

VIII. But here fome will aflc, whether private 
men, upon refufing to perform what they have pro- 
mifed to the enemy, may be compelled to it by 
the (bvereign ? I anfwer, certainly : otherwife ic 
would be to no purpofe, that they were bound by 
a promifc, if there was no one who could compel 
them to perform it. 

^ Clcer* de 0£c. lib. III. cap, xxlx. 
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CHAP. XIV. 
. 0/ fukUc amp^Ss which futmendtt wm, 

I. ^^Ompids wUch put an end to war, are dthor 
\^ frincipak or OiCiffmis. Prindpals are 
dioic wUch imnkiate the war, either bf themfelves, 
as a treaty of peace, or hj a coniequence of wkat 
hu been agreed upon ; as when the end of the war 
is referred to the dedfion of lot, tti die iuccef$ of a 
combat, or to the judgnient of an ariaitrator. Acoef* 
lories are fuch, as are fom^tunes joined to the prin- 
cipal compaAs, in order to confirm them, and to 
render the execution of them more certain. Such 
are hoftag^ pledges, and guarandes* 

H* We have already treated of fing^ combats 
agreed on by both parties, and of arUtratws, con^ 
fidered as means of hindering or terminating a war ; 
it now only remains that we fpeak of treaties of 
peace. 

III. The firft cpieftion which preftnts itftif on this 
fubje£b, is whether compafts, which terminate a 
war, can be difannuUed by the exception of an un« 
juft fear which has extorted them. 

After the principles which we \izvt httetofpre 
eftabliflied, k> ihew that we ought to keep our faith 
given to an enemy, it is not neceflary to prove this 
point agsun. C^ all public conventions, treaties 
of peace are thofe which a nation ought co look upon 
as moft facred and inviolable, fince nothing is of 

greater 
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^(Tetter importance to the repofe and tranquillity ci 
nunkind. As princes and nations have no comw 
moo judge, to uke cognizance of their differences, 
and jto decide concerning the juftice of a war, we 
could never depend on a treaty of peace, if the 
exception of an unjuft fear was in this cafe to be gp^ 
nerally admitted. I fay generally^ for when the in- 
juftice of die conditions of the peace k lughly evi- 
dent, and the iinjuft conqueror abufes his viftory k> 
far, as to impofe the hardeft, cruelleft, and moft 
intolerable conditions on the vanquiihed, the law of 
nations cannot authorife fuch treaties, nor lay an ob- 
ligation on the vanquiihed tamely to fubmit to 
them. Let us alfo-add, that tho' the law of nati- 
ons ordains, that, except in the cafe here mention- 
ed, treaties of peace are to be f;^thfuUy obferved, 
and cannot be cUfannuUed, under a pretext of an un- 
juft coaftrwit ; it is neverthelefs certain, that the 
conqpjeror cannot in confcience take the advantage 
of fuch a treaty, and that h^ is obliged, by inter- 
nal juftice, to reftore all that he has taken in an 
unjuft war. 

IV. Anmher queftkin is, to know whether a ^ 
vercign, or a ftate, is obliged to obferve treaties of 
peace which they have made with their rebellious 
fubjeds ? I anfwer, i*. that when a fovereign has re- 
duced rebellious fubjeds by force of arms, he may deal 
with them as he fees beft. 2**. But if he has entered 
into any accommodation with them, he is thereby 
fiippc^ to have pardoned them what is paft ; fo 
that he cannot lawfully refufe to keep his word, un^ 
der a pretext that he had given it to rebellious Aib- 

jefts. 
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ySts. This ebligation is fo much the more ihyio^ 
lable, as princes are apt to give the name of rebel- 
lion to a refiftance^ by which the fubje£t only main- 
tains his juft rights, and oppofes the violation of the 
moft eflfential eng^emqnts of ipvereigns. Hiflory 
furnifhes but too many examples of this kind; 

V» None but he who has a right of making war, 
has a right to terminate it by a treaty of peace. In 
a word, this is an eflential part of fovereignty. But 
can a king, who is a prifoner, make a treaty of peace, 
which (hall be valid, and fhall bind a nation ? I 
think not, for there is na probability, neither can it 
be reafonably prefumed, that the people would have 
conferred the fovereignty upon t)ne, with a power 
to exercife it, even in matters of the greateft im^ 
portance, at a time when he is not mafter of his 
own perfon. But with refpe£l to contra£ts which a 
king, tho* a prifoner, has made concerning what be- 
longs to him in private, they are certainly valid, ac-* 
cording to the principles we have eftablilhed in the 
preceding chapter. But what fhall we fay of a king 
who is in exile i If he has no dependance upon any 
perfon, it is cert^nly in his power to make peace. 

VI. To know for certainty what things a king 
can difpofe of by a trfeaty of peace, we need only 
confider the nature of the fovereignty, and the man- 
ner in which he pofTefTes it. 

1^ In patrimonial kingdoms, conHdered in them- 
felves, Aothing hinders but that theking may alienate 
the fovereignty, or a part of it. 

z^. But princes, who hold the fovereignty only 

3 in 
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in an ufufrudhiary manner^ cannot by any treaty 
alienate it» either in whole or in part. To render 
fuch alienations valid, the confent of the body of 
the people, or of the ftates of the kingdom, is 
neccflary. ' 

3®. With refpeft to the crgwn domains, or the 
goods of the kingdom, it is not generally in the 
power of the fovcreign to alienate them. 

4**. As for the effefts of private fubjcds, the to^ 
vereign, as fuch, has a tranfcendcntal or fuperemi- 
pent ri^ht over the goods and fortunes of private 
men j confequently he may jgive them up, as often 
as the public advantage, or ncceflity requires it ; 
but with this cbnfidcration, that the ftate ought to 
indemnify the fubjeft for the lofs he has fuftained 
beyond his own proportion. 

VII. For the better interpretation of the articles 
of a treaty of peace, we need only attend to the 
general rules of interpretation, and the intention of 
the contrafting parties. 

i*. In all treaties of peace, if there is no claufe 
to the contrary, it is prefumcd that the parties hold 
thcmfelves reciprocally difchargcd from all damages 
occafioncd by the war. Hence the claufes of 
general amnefty are only for the greater precau- 
tion. • 

2"*. But the debts between individuals, contrafted 
before the war, and the payment of which could 
not be exafted during the war, are riot to be aq- 
counted forgiven i)y the treaty of peace. 

3^. Unknown injuries, whether committed be^. 
fore, or during the war, are fuppofed to be com- 

Vol. IL A a prehended 
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wEiSi we forgive 
the enemy thp evil h^ has done us. 

^4^. Whatever has been taken fince thrconclufi- 
on of the peace, muft certainly bc.rcftbrcd. 

5^ If. Ac t^n?c be limited, in which the icohcfi- 
tiooji of peace ^re^ to be performed^ it muff be in- 
terpreted in the ftrifteft fenfe ; fo flijat wlicn it is 
^ c;xpiredy the leaff delay is inexcuTable,^ untefs it pro- 
..ceedsi from a fupcrior force, or it manifcllly appears 
ihac it, is owing to no bad defign. 
, ^ 6f • It is laftly to be pbferved, that every treaty 
. of peace is of itfelf perpetual, and, ij^s it wci'e, etcr- 
. pal IP its nature^ that is to fay^ the parties are 
^ deemed to be fgreed nev?r to take up arms on ac- 
count of the differences which occafioned the war, 
and for the future to look i^)on them as entirely at 
an end 

, , . VIIIj It is alfo an iniportant queftipii to know^ 
when a peace may be looked upon p brokoi. 

I®. Some diftinguifh between ^^wiiAff a peaccj'* 
and living a new occqfion of war.^ To brealc a peace, 
is ^ yiblatc fomc articles of the treaty ; but to give 
a n^w qccafion of war, is to take up arms for fome 
new reaibn not niendoned in the treaty. 

2^ But wnen we give a new occauon of war in 
l)u$ manner, tl^e, treaty is by that; means indirei^Iy 
broken, if we fcfufe to make fatisfa<^on for ^e of- 

. fence : fpr then thfs ofi^^pded Haying a i^ht to take-up 
arms, and tp treat, thp ofiencjcr as an ci^^r. *|^wift . 
whom ev^ry tiling is lawful, he muft ^ alfo certainly 
difpenfc with obferving the conditions of the ^ace, 
tho* the treaty has iiot been formally broKcen with 

^rcipcft 
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i rel^i|e^ to.i|s tenor. Befides, ^hls dif^ioftion pantiot 

^te.Qipch ufed at pr^jniti iKuufe' treaties bit peace 
^ari; copceived;in fuch a fanner, ^ to jnciu^e an cn- 
' gagetnent to live for the. future in good fnend|hip, 
, fn, ^1 raff^s. We muft tjierefore cohciu'^e,' -jliat 
^fyeiy figw s^ of H.njudhoftility ^is an,inMfigcment 
, rf the.p^.acc. ' '' ' ■ 

■ ^. AS, for thpfe who oply regel fwccby fyrcc, 

they by no means break the peice. 

4°. . Mfhen a pfiace is cpncjuded with /pvcjal al- 
, lies of. hjm.,wi.th, >irhpni the treaty, has, been made, 
/th^^^ is,not broken if one of thofc dlics^taltes.up 
..arp)^(il.nl^s^ithas b^n cpricludcd on that fo9tU)g. 
,.But>dii$ iswhac canno; be preTumed,' andcer^mly 
,jhfy ,^bo thus .inv^e us, without; the afliftaiice of 

otherj, Oiali. ^be (ipnfjdered, ,as fhe brpakcrs of the 
j.PWce. ■ " / ■ '■ '■'■'-■>'■'. 

5°.. , A^ ,of yiftjftno hfonniCut'- 

..jcds.[nay,^p9t^^it..of t Minot^^^ ■ 

,.th?,f)Cace»pKq)t^.Fe: T«^gn'ap- ' 

, ptftves.tl^m ^ ;*n(j,,thi i kiipw^ the 

'fa£ttf.haii pQ^wer to,.^ lefts,, cq' do 

fo. 

J, 6°. ^ni^^DCjcc .i», fypgpfed, tp .bc^brplf«n, when, 
.without a,lj^fd. ^c^on, ^afts, of (loftility fire coth- 
. -oi^ttpd,, uof..pi)l)[ ^gainft. the i¥hoIe,.body of a ftatc, 
,. 1?UR 3lfo..agaipft.Pjciv'ate,p^r(bnSi. for, tjie^end^oT a 
..DC^ty of.peva^'ia, that eyjeryiwlye^.of.^ih^.^oyem-- 
, lOjfiiU jflif^ld»,.,|or tlif jfuitirc,, live in_^rfe6l;^fecu- 
.,;^ity. '■'■■■ • ■ ■ ■■'•■■ 

7*. The^jcace is cert^i)Iy,bi;Qi^en,by i.cpntra- 

vention to the clear and exprefs articles of the treaty. 

_,§9pe pivj||4n8»,,Jj(^eYer.. djftipgiiilb j^w«n the 

A a z"' " " articles 
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articlct which are of great importance^ and thofe of 
finaU importance. But this diftindion is not only 
uncertsun in itfelF, , but alfo very dilEcult and deli- 
cate m4ts application. In general, all the articles 
of a treaty ought to be looked upon as impOttant 
enough to be obferved. We muft, however, pay 
fome regard to what is required by humanity, and 
rather pardon flight faults, than piirfue the re- 
paration of .them by arms. . 

8^. If one of the parties is, by an abfolute ne- 
ceflity, reduced to an impofHbility of performing 
his en^gements, we are not for that to look upon 
the peace as broken : but the other party* ought 
either to wait fome time for the performance of what 
has been promiied» if there is dill any hope of it, * 
or he may demand a reafonable equivalent. 
. 9®. Even when there is treachery on one fide,* it 
' is certainly at the choice of the innocent party to 
let the peace fubfift }*and it would be ridiculous to 
j)retend, that he who firft infringes the peace can 
difengage himfelf from the obligation which he lay 
under, by ading contrary to that very obligation. 

IX. To treaties of pea^c, for the ftcurity of thdr 
/ execution, are fometimes joined hoftages, pledges, 

and guarantees. Hoftages are of feveral forts \ for 
they either give themfelves voluntarily, or are given 
by order of the fovercign, or th^ are forcibly taken 
by the enemy. ^ Nothing, for inftance, is at prefent 
more common, than. to carry off hofUges for the 
fccurity of contributions. 

A. 

X. The fovercign may, in* virtue of his autho- 

*■ *^ • • ».' » • 

nty. 



.Politic X^AW. 357 

ri(yi oblige fome of his fubjeds to put themfelves 
into the hands of the enemy as hoftages ; for if he . 
has a right, when ncceflity requires it, to expofe 
chem to the danger of their fives, much more may 
he engage their corporal liberty. But on the other 
hand, the ftatc ought certainly to indemnify the 
hoftages for the loffcs they may have fuftained for 
the good of the Ibciety . 

XI. Hoftages are demanded, and given, for the 
iccurity of the execution of fome engagement \ there- 
fore it is peceflT^ that they fhould be retained, in ' 
(bch manner as (hall be judged proper, till the per- 
formance of what has been agreed on. Hence it 
follows that an hoftage, who has made himfelf fuch 
voluntarily, pr he who has been ^ven by the fove- 
reign^ cannot make his efcape, Grotius, however, 
grants this liberty to the latter i but his opinion does 
not fecm to' be well founded : for either it was the 
intention of the ftate, that the hoftage flvould not 
remain in the hands of the enemy ; or the ftate had 
not the power of obliging the hoftage to remain. 
The firft is manlfeftly falfe, for otherwife the hoftage 
could be no fccurity, and the convention would be 
niufive. Nor is the other more true ; for if the fo- 
vereign, in inrtue of his tranfcendental property, can 
expofe the lives of the citizens, why may he not * 
engage their liberty ? Thus Grotius himfelf agrees, 
that the Romans were obliged to return delta to 
Pcrfenna. But the cafe is not precifely the fame, 
with refped to hoftages taken by the enemy ; for 
thefe have a right to make their efcape, fo long 
as they have not given their word to the contrary. 

Aa 3 XII. 



Xlt. It'js a queKiori dftcii cdntfovcrtciJ,' wlfcth^' 
hei to' w^'oih hoftagcs" are giving can pull' th<?|^ t6" 
dc^th,; in caft' the enemy do^nof perform 'ttteir eiiti' 
ga^c'mehts ?. I arifwrr, thai hoftagcV'theinfelVesVaifr" 
not give the ehcmy'atiy power Over thaf livesi of'" 
which they '.arc not mafters. As for tlit'^'riatf , 'if h'as' 
cerumly the power of expbfing' the'Jivcs orthe^fu'b'-" 
je&s, when the public good' reqiiirel' it. But- in 
. ~ iCipubl > 

>c rend ? 

oi-tWii ^ 

ion can : 

c by no i| 

6' wnbn '■ 

n oil' tfi ^ 

:he tireai , 

that h( ? 

to ^eat i 

war. , 

free a? fobh as that pu: 
gueiitiy cannot be dec 
for wtiicH no hpft^ge 
have broke our faith it 
fome new debt, the' hi 
not as hbuagM, biit i 
■ the law (^ nations, w 
the perfoiis of fiibjef^i 
reign's, 

XIY. The query is, whether ah hoftag^ is at )i- 
3' bcrty 
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bcrty by the death of the fovercigb, who made the 
covenant ? This depends on the nature o( the trea'- 
ty, for the fccurity of which" the Ti6ftage was given ; 
that is to fay, we nauft examine whether it is pcrfo- 
nalj or real. 

But if the hoftage becomes fucccflor to the 
prince wjio gave him up, Tie is fto ^lohgcr^ ob^ , 
liged to be detained' as an hofta^^ ' though the 
treaty be reaf ; he ought only tb |)ut another in 
His place, whenever it is dcmariddd'. This tifc^is . 
fuppofcd to be tacitly excepted ; for it cannot btf 
prefumed that a prince, for lexam^Ie^ who hks givefl 
his own fpn and prefumptive heir as an hofta^^ 
cbiild I)aye imagined he ever intended, that in tafe 
fie fhbuld die, the ftate ihouM be Without its chief. ' 

. XV, Sometimes pledges arc alfo ^vtn for the 
fccurity of a treaty of peace ; and 'as we htve faid 
that hoftages may be detained fbf other debts, thi^ 
ipay alib' Be applied to pliSg^. .- — ^ 

XVI. Another way, in fine, of fecuring peace, 
is, Whcjn princes or ftatcs, ' efpecialiy llibfc Who liavt 
been mediators of the pektt, bectmifi giiarkntte^, 
and engage their faith, that' the articfe's Ihatl! Be <^- 
ferywl 'oh both fidck -, which' cngafeJStffciit' bf thdi^ 
inipiies an obligation of iiiterpofinjg tnfei?''g6od offices, 
to oBfain a i^eifonibk fatlifa<5bbh't^ **"t^?y ^"^^^^ 
contrary to t^ektyV ^^^ ^vcii of afflftirig'hi^ againft 
the injurious aggrefTor. 
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C H A P. XV. 

Of the right of ambajfadon. 

J. ^^T OTHING now remains but to fay fomc-. 
J^^l thing of ambafladors, and of the privi- 
leges which the law of nations grants them. It is 
natural to treat of this fubjeft here, fincc it is by 
txi^ans of thefe minifters that treaties are generally 
pegotiated and concluded. 

11. Npthing is more common than the maxim> 
which eftablifhes that the perfons of ambafladors are 
lacred and inviolable^ and that they are under the 
protedion of the law of nations. We cannot doubt 
but that it is of the utmoft importance to mankind 
in general, and to nations in particular, not only to 
put an end to wars and difputes, but alio to eftablidi 
and maintain commerce and friendihip between each 
other. Now as ambafladors are necefllary to pro- 
cure thefe advantages, it follows that God, who 
certainly commands every thing that contributes to 
the prdervation and happinefs of human fodety^ 
cannoc but fbibid, by the law of nature, the doing 
any injury to theie perfons ; but on the contrary, 
that he orders we fliould grant them all the fecurity 
and privileges, which the defign and nature of their 
employment requires. 

IIL Before we enter into the application of the 
privileges which the law of nations grants to am*- 
bafliuJors, we muft firft obferve with Gr^iius, that 

they 
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they belong enly to ambaflfadors fent by foverdgn 
powers to each other. For as to deputies fent by 
cities or provinces to their own fovereignSt it is not 
'by the law of nations that we muft judge of their 
privileges, btit by the civH law of the country. In 
a word, the privileges of ambafladors regard only 
foreigners ;, that is to (ay, fuch as have no depen- 
dadce on us. 

Nothing then binders an inferior ally from hav- 
ing a right to fend ambafladors to a fuperior alty ; 
for in the cafe of an unequal alliance, the inferior 
does not ceafe to be independent. 

It is a queftion, whether a king, vanqulfliM in 
war, and ftript of his kii^dom, has a right of 
fending ambafladors ? But indeed this queftion is 
ufclcfs, , with refpeft to the conqueror, who will not 
even fo much . as think whether he ought to re- 
ceive ambafladors from a perfon whom he has de- 
prived of his kingdom. As for other powers, if 
the conqueror has entered into the war for fome 
reafons manifeftly uiijuft, they ought dill to ac- 
knowledge him for the true king, who really is fo^ 
as long as they can do it without fome great incon- 
veniency ; confequently they cannot refufc to r<5- 
ceive his ambafladors. 

But in civil wars the cafe is extraordinary ; for 
then neceflity fometimes makes way for this right, 
fo as to receive .ambafladors on tx>th fides. The 
fame nation, in that cafe, is for a time accounted 
two diftinft bodies of people. But pirates and rob- 
bers, that do not confl:itute a fettled government, 
can have no right of nations belonging to them« 
nor confequently that of fending ambafladors, un* 



ly. The. aptifptf did, 1191. diftjngi^, ^^*^M 

J**Wf*.caUe4-tlKffliaU ^SfliJf,, qr «r^^ff«.,' Af,P|p-. 
icflv theifr af «, v?iri9ut, ti|les^ jgi)!;cn , W the% py^lic, 
mintfters, but the employment is at bpttotri the. 

fan>c,i 9s4 41-tfe^4iftiij|^i9fl^^that aw'ina^c^/are^ 
fp^nc^d; rai^ff qt^ the S^/cafcr. ci]: Ie0cx rplendor with 

i«rhjchi,th^ %flftrt; thp'r-^ig^tgr^ ^*d on i|ie."^rpt- 
nefs or fmallnefs of t^c ^ary,^ t^^ oj^^ atw o^er 
rfiaf<^ rek§in£^tatl;ar-char^lef/ 

V. I^hf^ ^f)ft atmmoa, diftiiu^n of amba0a- 

- iQ^y ^ FWfcnfo is ipitp ^ofrdiitary^ ipA ordinary.. 

T]}is ^Ii^«9Qe \i(a& eBCi^Jy ujd^^o IJ9. thg anti^iits. 

AA ^. ajpb^fia^ ^hfjr, % ^jToi. ^riipf^na.rjr^ 

4a(- i% (9, fayifc ^^acgcfl ^.ith (jpljj one pa^iijulajc ^c^ 

thj^fe vhp fefidp ip (he co\irt& or allied, nations, to 
Qiac^ ^ ]§iji<iis of V^^f %. snfi eKn t^ c^ferv^ 
w4# p%ftf tkgre. 

Th* «^ng^9^ ?hc C»W9?^ of t^^gj? »P -^wr^^^ 
(ince the deftru(ftion of the Roij^ ^E^^^ ^^ 4'^' 
i^iVt {f9.YerfigQti(<^ and fepuj^lips th^t %ve been 
freft«d, tpg|rii'(?r wijb 'tj^ inpjr^c >f Bade; Have 
fendere/i tt^(e ordinary j|mba(!adoj^ W^^^W} «"? 
intr-odiipefl thf? u^ of tj^enj. Ifcncc feycw . l^fto;* 
rians juiily Sfer^c, tha| ^ 3i(ri^j,' vK<^ %<^ V? 

jfl this particuijf; \ fjor 1^ they recoYe t^jfjf ngws 
only by ^f^wi^ gr ^t^iaii mcfc^, tjj^ 4p not 

generally 



gfetitf^ly heaf of tlfe^ AlVtttf iktt, wtlj^r m^J 
f6iiniatiohs art^ bted,' wBidi' often -makes tikat'taiH^ 
fsSk matit^ei; becauft they^hsnne bad falfe a^icesv 

^Vt. Gfd7/mj cbftrtvcs, that there are' two piindj^ 
iriaxirtis^of the liir of nation^j cbticcrning ambaflli- 
dorsr The firft, thai voe ought to admit tbem-^ the; 
fecond^ that wejbould offer no violence to tbem^ and 
dat' tVflrpefJhs of^ facnd and invioM^^ 

^nl. Wii*i rtgartlUo tRc fltff of thefc ma»ms, 
^e' niufl! obferVe* that: the obligation dP adrtiftting' 
arHbiflStlott, & foaAcfed' it^ genCrtl' on thc^prineiycs- 
6f fo6^ty itidl Kuiftaftity : for as atf nations form a 
Kin(f df lb(!f^ iniong the'mftlvesi and confequentiy 
o^glit tto' iliwt iatH other by a mittual commerce^ 
of gd6'd 6lfe(fcs, tht\ life erf awbifl&dors* become* 
n^effflary bfett^dt t^Xh for that very rtafemr. k isr 
t^frerfefb^e ar rute of the Ia\r c^ nations^ that we 
ought ^o^ idtnk ;ambaeflkd6rs^ tni to rgei£E none 
without a jup:,caufe. 

Vllf. Si^t tho' we are obHgcd to, admit ambafia* 
doYs, it is tfniy a bard ^cy df humamty, wfitch 
I>rio(}ueias btft ati imp^itiflf, aiid not a Arid obligati- 
<^. ^, that a fim^le refbTal cacrmot be r^rded as 
fii injiifiide, ^rblwd/ fpeakirtg, fofficienc to lay a 
jUft {ouhdid(»i'fOf a war. Befides the obligation 
to admit ambafl^ots, ttgards as well thofe fent to 
u& by afi enemy, as thofe who c^me from an alBed 
(Mi^Sh it is mfr dbc^ of brinees, who are at war, 
to Jiiik the Mbms of re-eftabhihing a jufk and rea- 
0nabli» jpfcacti and i^ej^ cannot obt»n it, unlds 

they 
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thif ire di^ftd to iiftcn ta the propo&ls which 
WMf be made on each fide ; which canhot be f6 . 
well n^odated, as by employing ambafladors or 
minifters. The fame duty of humanity .alfo obliges 
neutral, or indifferent princes, to afford a paflage 
thro* their territories to ambafladors (cue by^ other, 
powers. 

i * 

IX. I mentioned that we ought not» without a 
juft caufe, to refufe admittance to an anibaflador ; 
for it is pofliUe that we may have very good rea- 
fbns to rejed him ; for example, if his maftcr has 
already impoTed upon us under pretext of an em- 
ba0y, and we have juft reafon to fu^eft the like 
fraud ^ if the prince^ by whom the ambaflador ift 
fcnt, has been guilty pf treachery, or of fome other 
heinous crime againft us ; or, in fine, if we are fure 
that, under pretext of fome negouacions, the am* 
baflador is fent only in the character of a fpy, to 
pry into our afi^airs, and to fow the feecls of fedi- 
tion. 

Thus, in the retreat of the ten thoufand of which 
Xen^bon has left us the hiftory, the generals re- 
folved, that as long as they were in the enemy's 
country they would receive no heralds ; and what 
moved xhem to this refolution, was their having 
found that the perfons who had been fcnt among 
them, under pretence of embaffies, came really to 
Ipy, and to corrupt the foldiers. 

It may alfo be a juft reafon fpr refufing admittance 
to an amba0ador, or envoy froto an allied power^ 
when by admitting him we are likely to give diftruft 
to fome other power, with whom it is proper wc 

.3 * fliould 
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fliould have a good underftanding. Laftly, the 
perfon or charaftcr of the ambaffador himfclf may 
furnifhjuft rcafons for our not admitting him. This 
is fufEcient . concerning the maxim relating to the 
admittance of ambaifadors. 

X As for the other rule of the law of nations^ 
which direfts that no violence be offered to ambaf- 
fadors, and that their perfons ought to be looked 
upon as facred and inviolable, it is a little more dif- 
ficult to decide the feveral queftions relating to it. 

1**. When we fay that the law of nations forbids 
any violence to ambafladors, either by words or ac* 
tions, we do not by this give any particular privi- v 
lege to iambafTadors i for this is no. more than what 
^fly man has a right to by the law of nature, a 
right that his life, his honour, and his property, 
fhould be perfcdlly fecure, 

2^ But when we add, that the perfons of am- 
bafliadors are facred and inviolable by the law of 
nations, we attribute fome prerogatives and privi- 
leges to them, which arc not due to private perfons, 

3*. When we fay that the perfon of an ambafla* 
dor is facred, this iignifies no more than that we 
inflift a fevcrer puniftiment on thofc who have of- 
fered violence to an ambaflfador, than on thofe who 
have done fome injury or infult to private perfons ; 
and that the charader, which renders ambafladors / 
faclred, is the reafon of our infiifting fo difierent, a 
punilhment for the fame kind of offence. 

4^ Laftly, the reafon why we call the perfons 
of ambaffadors facred; is becaufe they are not fub- 

jea 
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JC&40 the civil or cximin^ jurifdi^on of fikc 
.ibverdgn (o whom they arc; feot^ eithcwith»j«|l{)^ 
^ to tbdr perlbaSy icUQue^ jor.eflfe^ ; fo that wei q^i- 
, not aA agnnft ^ them, , accordiog.to the, ac(Hn^ 

ways of jullice ; and it is ia.rhis that (tMrpi^viljtffls 

prindpally conlift. 

XL The foundation , of thefe f^ytl^^) ,t v]^ph 
; die kw : of nadons ,grwts. to ambaij&drtn, ^». fth^t 
as^ an ambai&dor «reprer<mts th^ pqfon of hii. ir;i^9 
he ought of £ourfe , to enjoy all < the, priyi^^ges 
aud rights which bis: mader, hiinfelf >.. ai, a ^iieifdgn 
would have, was he to come. ioto. the ftates^pf 
another prince to tranfaA hia own, alTairs, to .pe- 
gotiate, for inftance, or conclude a^neaty,.. or., an 
. aUiance, to regulate fome ^bsanch of, oprnmerce,, jvfd 
€»ther things of a fimilar naiture^' C^c. . Now^.^r 
whatever reafon a fovorcagi^ goes fi:Qm his , own 

intoaforcign.comiC]7^?furely.we^canQpt i^Oi^gine that 

^ heloies^his charafket: and -indepeodeufCetP apd > i)ut 

he becomes fubje&to^thf piinc9rin^^of(; t^ff^to^es 

he is : on the. contrary ^r he ought to4>e thwght.to 

continue as he was before, equal and independent; K>f 

. tfaecivil orcriminal jurifdidio4^f jhc p^nce^ into 

' whoiei territories, h^ .goes ;t,and^1;he^J[9t;er r^ceii^es 

. 'him on th^ footing^ as. he would ^hopfpi tb^be.xe- 

. cetved himl^lf/ if ^hr went ipta thf p(h^'f 4pnM^- 

. ons. <We muft grant the amhai&dor^ ^e^ia^if^pre- 

rogative and immuoiti^ ia^oon^opgoe^hi^.re- 

; prefentati ve cbacafter. 

The very end and^di?pgaofteIBM8csrTepdcr,.1^ 
^ privileges of ambai&dor^.QQO^Iary ; ^ ^o^ it i$ cer- 
uin^ that if an aoibai&dor can^ai^.wUi^ U^ PH^ 
: to 






will be much better qualified to perFdlnn ' his^ <i«C]r, 



. .(., 




hels' W^flb|btrate, '•br-*if:fie^ahd-'H«#¥<5tlnti<; ewi}d 

■be ' libnfi^tted b*^er "^ to •'j6ftjce,-"&nd'^s-g«ted»"ar- 

*'refted'ihd 'feiicd,'-C?^. ^It is"not,-'thefcfore, with- 

''6i4t Veifoft," that' all''Ma^ohrha'('e,"ltt'fevduf''bf am- 

bai^cb/'thaidd ari'ekiiiepAsoif to^ih^'^efteral-dliftom, 

hf which it is eftabli(hed, that people who -he- 

; (^e'iif aBr^^^'bHHc^s'eom^iibhs.' ftallVbe^fub- 

'jca:to''tl^ciitifice's"Kws. 

^ Xll. titefe "piftHclpfci Bfefiig la^pdftd, 1% 
' iVthat ifhere' is ho'difficalty' tKthrefpia to 
iiiljiflldors, *'w?id tbAe -to* z^'^ihrinth' WiMMn 
' '^Heir^' niaflei' isr -ad i$esfcc^st6d' 'irtio'lilVe li^iFed-«a 
''tijan. 'I'hc lh6ft''fcbm^f6n%ld!«6re«dJ&tf*to- 
iAls^of•the *laW%>f'Vwaire, 'ri!tj{iire-«iey-«Jotlkl^ he 
pcrfcaiy fecure. So that if"«re»^ffH!ihl''oi??infelt 
' W aif atnbaflldbr, iff'any'ma»ftePtl«ttlbiVer, we 
"give his"iiikfter'jiift"fM)n^W"dey4HDgJVar. > 'Of 
' tfii$1ulijg'2)aV/<^ fdrnifbe9Wwidi''it&%i&Jif>]6^*. 
2"; Ak tb'ambd^dbriWho mtik ffdm b^ 68cifiy, 
and who have done no harm 'Ek/fBri- tHby 'ire^^- 
': m%d/thdi'' -fafety acj[fciids feflMiy-bh^ of 
! huliiiamty }' for ah toehiy, 'H ivlch;'^iia»- a'iHghe 'to 
■ ahiioy his 'iikiny. « Thus, Ib-ftrng a^fliftre is h^^par- 
' ticu1ar'ai^Vdiaii£nrufton-this article;^ we arfc "cbllgjbd 
"td ■fpare'lhe'-a'thbaffiddr'of'krf-iifeihy, iwily iff- Vir- 
' tue'ofth^'leKttnieftl^sdfhlilnBaiity',' Which Wg>ou|ht 
^t^ayi 'to 'm»in," and' 'Which *oHfg<?^us"to*Srtf a 
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regvd for every thing which tends (o the preierva* 

• lion of peace. 

3*. But when we have prortifed to admit, or 
have adhially admitted the ,ambaflador of an ene- 
my, we have thereby manifeftly engaged to procure 
him entire fecurity, fo long as he behave himfelf 
well. We muft not even except hetalds, who 
are fent to declare war, provided they do it in an 
iQoffenfive manner. So much for innocent ambafla- 
dors* 

4^ As to ambafladors, who have rendered them* 
fclvcs culpable, they have done the injury either of 
their own head, or by their matter's order. 

If they have done it of their own head, they for- 
feit their right to fecurity» and to the enjoyment of 
their privileges, when their crime is manifeft and 
heinious : for no ambaflador whatever can pretend 
to more privilege than his mailer would have in the 
iame cafe ; now fuch a crime would not be par* 
^pqed in the mafter. 
By kiinoMS crimesi we here mean iuch as tend to 

. difturb the ftatr, or to deftroy the lives of the fub- 
je£ts of the prince to whom the ambs^dor is fent, 
or to do them (omt confulcrable prejudice in their 
honour of fortunes* 

When the crime direAly afTc&s the ftate, or the 
head of it, whether the amba0ador has aftually ufed 

. violence or not, that is to fay, ybether he has Hir- 
ed up the fubj^s to fedition, or confpired himfelf 
againft the goveroment, or favoured the plot; or 
whether he has taken arms with the rebels or the 
enemy^ or engaged his attendants (o to do, ISc. 
w^ may be revenged on him, even by killing him, 

not 
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not as a fubjeft, but as an enemy ; for his maftcr 
Iiimfclf would have no rcafon to cxpeft better 
treatment. And the end of embaflies, cftabliflicd 
for the general good of nations, does not require 
that we fliould grant to an ambaffador, who firft vio- 
lates the moft facred rules of the law of nations, the 
privileges which that law allows to ambafladors, ' 

If fuch an ambaifador makes his efcape, his 
matter is obliged to deliver him. up when he is de- 
manded. 

But if the crime, however heinous or manifieft, 
affects only a private perfon, the ambaflador is not 
for that alone to be reputed an enemy to the printe 
or ftate. Suppofe his mafter had committed a crime 
of the fame nature, we ought to demand fatisfao* 
tion of him, and not take up arms againfl him till 
he had refufed it •, fo the fame reafon of equity di- 
re6ts, that the prince, at whofe court the ambafla- 
dor has committed fuch a crime, Ihduld fend him 
back to his mafter, defiring, him either to deliver 
him up,- or to punilh him : for to keep him in pri- 
fon till his mafter fhall rccairhim, in order to punifli 
hiaiy or declare that he has abandoned him, would be 
to teftify fomc diftruft of the jufticc of his maftcr, 
and by that means affront him 'in fome meafure, 
becaufe the ambaflador ftill repreients him. 

5*^. But if the crime is committed by the maftler'a 
order, it would certainly be imprudence to fend the 
ambaflador back ; fince there is juft reafon to be* 
lieve, that the prince who ordered the commiflion 
of the crime, will hardly furreoder, or punilh the 
criminal. We may, therefore, in this cafe, fecure 
the perfon of the ambaflador, till the mafter fbali 
Vol, II. B b jrepair 
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repair the injury done both by his ambaflfador and 
himfclf. As for thdfe who do not reprcfcnt the 
pcrfon of the prince, fuch as common meffcngcrs, 
' trumpets, 6fr. we may kill them on the fpot, if 
they come to infult a prince by order of thefr matter. 

But nothing is more abfurd than what fome main- 
tain, namely, that all the evil done by ambaffadors, 
by order of their mailer, ought to be imputed in- 
tirely to the matter. Were it fo, ambafladors would 
have more privilege in the territories of another 
prince, than iheir matter himielf, fliould he appear 
there : and, on the other hand, the fovereign of the 
country would have 4cfs power in his own domini- 
ons, than a matter of a family has in his own 
houfe. 

In a word, the fecurity of ambafladors ought to 
be underttood in fuch a manner, as to imply nothing 
contrary to the fecurity of the powers to whom they 
are fent, and who neither would, nor qould receive 
them upon other terms. Now it is plain, that am- 
bafladors will be lefs bold in undertaking any thing 
againtt the fovereign, or mennibers of a foreign 
ftate, if they are apprehenlive, that in cafe of treafon, 
or fomc other heinous crimes, the fovereign of the 
country can call them to an account for it, than if 
they had nothing to fear but correction from their 
matter. 

6"^. When the ambaflador himfclf has committed 
no crime, it is not lawful to ufe him ilh, or to kill 
him by the law of retaliation^ or reprifals ; for as 
foon as we have admitted him under that tharafter, 
wc have renounced the right we ha4 to any fuch 
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In vain would it be to obje6t a great many in- 
ftances of revenge - taken after this manner^ which » 
are to be met with in hiftory ; for hiftorians not 
only relate jufl: and lawful adions, but alfo a 
great many things done contrary to juftice in the 
heat of anger, by the influence of fome irregular and 
tumultuous paflion. < 

f. What has been hitherto faid of the rights of 
ambafladors, ought to be applied to their domeftics^ 
and all their retinue. If any of the ambaflador*s 
domeftics has done an injury, we may defire his 
maftcr to deliver him up. If he does not comply, 
he makes himfclf acceflary to his crime, and in this 
cafe we have a right to proceed againft him in the 
fame manner, as if he had committed the crime 

himfclf. 

An ambaflkdor, however, cannot punifli his own 
domeftics ; for as this is not conducive, to the end 
of his employment, there is no reafon to prefume 
that his mafter has given it him, 

' 8*. With refpeft to the cflfedls of ambafladors, we 
can neither fcize them for payment, nor for fecu- 
rity, in the way of juftice ; fcrt* this would fuppofe, 
that he was fubjed: to the jurifdidlion of the fovc- 
reign at whofe court he refides. But if he refufes to 
pay his debts, we ought, after giving him notice, 
to apply to his mafter, and if his mafter refufes to 
do us juftice, we may fcize the effefts of the am- 
bafiador, 

9^. Laftly, as for the right of azy lums and pro- 
teftions, it is by no means a confequencc of the 
nature and end of embaffies. However, if it is 
once granted to the ambaftadors of a certain power^ 

nothing 
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nothing authorifes us Co revoke ic, unlefs the good 
of the ftate require it. 

Neither ought we, without good reaf<H», to re- 
fufe ambafladors the other forts of rights and ho- 
nours, which are eftablilhed by the common con- 
lent of fovereigns ; for this would be a kind of an 
affront to chem. 



yitf End of the Fourth and Ufi Part. 
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Pag^ 339. 1. ult. for oKthtrixt, k»A d»ti ntt aMthfrisui 
,— ^«gi. 1.8. totu/tt, rend m/aget. 
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